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THE CREDIT CARDHOLDERS’ BILL
OF RIGHTS: PROVIDING NEW
PROTECTIONS FOR CONSUMERS

Thursday, March 13, 2008

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS
AND CONSUMER CREDIT,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:05 a.m., in room
2128, Rayburn House Office Building, Hon. Carolyn B. Maloney
[chairwoman of the subcommittee] presiding.

Members present: Representatives Maloney, Watt, Ackerman,
Sherman, Moore of Kansas, Waters, Green, Clay, Scott, Cleaver,
Bean, Davis of Tennessee, Hodes, Ellison, Klein, Perlmutter;
Biggert, Price, Castle, Capito, Feeney, Hensarling, Garrett,
Neugebauer, Campbell, McCarthy of California, and Heller.

Ex officio: Representatives Frank and Bachus.

Also present: Representative Udall.

Chairwoman MALONEY. I call this hearing to order, and I thank
everyone for being here, particularly my ranking member, Judy
Biggert.

I would first like to ask unanimous consent that Mark Udall,
who is not a member of this committee, be allowed to sit on the
panel and be allowed to ask some questions. Is there any objection?

Hearing none, it is so ordered.

My colleague, Ms. Biggert, has requested 15 minutes per side,
and that is fine with our side. And I am pleased that our chairman,
Barney Frank, is with us.

Before we start, I want to inform the committee that there have
been fairness concerns raised about having consumers testify this
morning without a waiver that allowed their credit card issuers to
respond publicly. In the interest of having the fairest hearing pos-
sible, I have decided to postpone the first panel to a future date.

We do have our witnesses here, and they are ready to testify.
They are seated here. They have traveled from across the country
to be here. However, in order to have a discussion that entirely fo-
cuses on the substance and not on process, we are doing everything
we can to accommodate any concerns that have been raised. It is
my hope that between now and a future date, we can get consumer
witnesses here so that the committee can hear real world examples
of how this credit card bill would help consumers.

First of all, I would like—
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The CHAIRMAN. Would the gentlewoman yield?

Chairwoman MALONEY. Yes, I would.

The CHAIRMAN. I appreciate the chairwoman of the subcommittee
making that accommodation. I just want to say, as Chair of the
committee, it has been and will be our policy that no testimony will
be given in any context in which there cannot be a full and free
response. So I appreciate the chairwoman accommodating us on
that, and as we go forward, that will be the context in which it
happens.

Some aspects of this process are new to us, new to a lot of us.
We don’t always get everything—you don’t always see all the impli-
cations the first time. There has been no bad faith involved, in my
judgment, on anybody’s part. And this will give us time to comply
with what I would assume was a universally accepted principle
that all debate should be conducted in fully fair terms.

I thank the gentlewoman.

Chairwoman MALONEY. First of all, I am delighted to welcome
our witnesses to the first of two legislative hearings on H.R. 5244,
the Credit Cardholders’ Bill of Rights, which I introduced with
Chairman Frank last month and which we are glad to say has over
82 cosponsors to date, including many members of this committee.

Credit cards may represent the single most successful financial
product introduced in our country in the last 50 years. They have
given consumers unprecedented convenience and flexibility in both
making purchases and in managing their personal finances.

Over 75 percent of the adult population in America have credit
cards. Credit cards have become a necessity of daily life without
which it is almost impossible to travel, make non-cash purchases,
or do daily business.

But with that great success, with that huge growth, with that ne-
cessity, comes shared responsibility. The credit card industry has
been clear about the responsibility imposed upon consumers: Make
your minimum payments on time and stay under your limit. But
what about the reciprocal responsibility of card companies? What
about the responsibility to stick to the terms of the deal that the
customer agreed to?

Cardholders who pay at least the minimum payment on time
every month and don’t go over their limit expect that, in return,
they can count on the card companies not imposing rate hikes or
penalty fees. They don’t expect the rate on money they already bor-
rowed to go up dramatically, with no notice. They don’t expect their
monthly payments to double and triple, sending them further and
further into debt.

But almost every card agreement allows the card company to do
just that. And a cardholder who makes one late payment, even if
the reason has been that they were at the hospital, will soon find
that their previous history of on-time payment for years and years
doesn’t make any difference, that one late payment can increase
their rates, in some cases substantially.

Even cardholders who are financially responsible and do their
very best to meet their obligations fall victim to rate hikes that are
unexplained, totally out of proportion, irreversible, inescapable, and
which drive them deeper and deeper into debt.
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Recently Chairman Bernanke testified to this committee that the
Fed was going to use its unfair and deceptive practices authority
to regulate the very same abuses my bill goes after because, he
said, their authority to regulate disclosure was not enough.

Ranking Member Biggert asked him, and I quote, “What would
consumers need to know to make informed decisions?” And he re-
sponded, and I quote, “They need to know the interest rate and
how it varies over time and what that means to them in terms of
payments.” Well, how can a responsible consumer know their inter-
est rate and what their payments will be if the interest rate
changes for any time, any reason, and is applied to their existing
balances?

This bill aims to bring back some balance to the playing field. It
attempts to put some of the responsibility for fair dealing back on
the card companies and give cardholders the tools they need to con-
trol their finances and make sure they can pay back their debts re-
sponsibly.

It puts an end to any time/any reason repricing, stops issuers
from raising rates on existing balances of cardholders who make
their payments on time, and gives all cardholders faced with any
rate increase the ability to stop borrowing more and pay off their
loan on the terms that they agreed to.

We seem to have forgotten that a credit card agreement is just
that, an agreement. When the terms change—and the interest rate
is the most important term for most customers—cardholders should
have a chance to say no to the new deal and pay off the loan they
have at the terms that they originally agreed to.

USA Today called this, and I quote, “ a sensible bill and much-
needed reform.” Unlike other proposals before Congress, our bill
does not set price controls. It does not set rate caps or limit the
size of fees. I believe that our bill is a much-needed correction to
a market that has gotten wildly out of balance.

I have always believed that responsible access to credit is critical
to our economy, and that access to appropriate credit should be as
broad as possible consistent with the safety and soundness of the
financial system. I believe in free market solutions, but the free
market only works when consumers have the information they
need and the ability to make informed choices.

I think our bill will help cardholders and issuers exercise their
shared responsibility and promote a sounder economy. And I look
forward to the testimony of our witnesses.

I now recognize my good friend, Ranking Member Judy Biggert.

Mrs. BIGGERT. Thank you. Thank you, Madam Chairwoman. I
made a mistake, and I would ask unanimous consent to increase
the time to 20 minutes per side.

Chairwoman MALONEY. Whatever the ranking member wants.

Mrs. BIGGERT. Thank you.

Chairwoman MALONEY. And I yield as much time as she may
consume.

Mrs. BIGGERT. Thank you.

The CHAIRMAN. If the chairwoman would yield, don’t be setting
any bad precedents here with that.

[Laughter]

Chairwoman MALONEY. No, sir. Okay, Mr. Chairman.
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Mrs. BIGGERT. Thank you, Madam Chairwoman, for holding this
hearing on your bill today. Despite our differences on the specifics
of the bill, I have no doubt that the chairwoman herself believes
that she has the best interests of the consumers at heart, and I be-
lieve that we all do. The borrowers need transparency. They need
to know what the terms of their contract are simply, clearly, and
reliably. And on this I agree with Chairwoman Maloney.

There are a number of us in the room today who remember when
there was only one credit card, the Diners Club card in the 1950’s,
a rare commodity for a few lucky individuals. A couple hundred
customers used the cards at restaurants that were part of the card
program.

Within a short time, the card evolved into a travel and entertain-
ment card, and was issued only to high-income, highly creditworthy
individuals who could immediately pay off their entire bill balance
upon receipt of the card. Let’s not forget that not much more than
2 decades ago, interest rates were capped by State regulation. Card
issuers charged borrowers a sizeable annual fee. And if you didn’t
pay off the entire balance each month, you faced a 20 percent fixed
income rate.

No matter what your income or creditworthiness, it is hard for
young people today to believe it, but that is what credit cards were
like in the early days, prizes that were won by people who, when
you think about it, didn’t especially need them.

We don’t want to go back to those days, so fast forward to today.
Innovation, technology, competition, and reduced regulatory restric-
tions on interest rates have meant that Americans of all income
levels, ages, and walks of life have access to credit cards and much,
much cheaper credit cards. According to the Federal Reserve data,
aboclilt three-quarters of American families have at least one credit
card.

Would everyone in this room with a credit card please raise their
hand?

[Show of hands]

Mrs. BIGGERT. It is obviously a popular financial tool. But my
goal is to ensure that everyone who wants and likes their credit
card is not hurt today in this weakened economy or tomorrow in
an improved economy by the problems of a few customers or abuses
of a few issuers. We must first do no harm.

That having been said, do I believe that each and every card-
holder is completely happy with his or her credit card? Of course
not, no more than every cable TV subscriber or utility company
customer is completely happy with their service.

But unlike customers of those companies, credit card borrowers
have thousands of cards to choose from. They have greater access
to credit, access to cheaper credit, and access to financial education
and counseling on financial matters.

The success story of credit cards, I think, is often overlooked.
Credit card loans can be used for emergencies, holiday shopping,
paying bills, taking vacations, buying books for school, and starting
a business. You can even buy a cup of coffee at Starbucks with a
credit card.

Unfortunately, the credit card success story does not bring us
here today. What brings us here today are the problems that some
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borrowers may have with their credit card companies and some
practices that should be changed.

As for the facts, I am pleased that Congress tasked the experts
at the Federal Reserve under the Truth in Lending Act and Fed-
eral Trade Commission Act with the job of gathering empirical evi-
dence on all consumers and credit cards.

Two weeks ago, Federal Reserve Chairman Bernanke testified
before this committee that the Fed is writing regulations to update
disclosures and notices as well as rules to address unfair and de-
ceptive practices. He anticipates a final release of both sets of rules
later this year.

I am inclined to reserve judgment on the bill, H.R. 5244, until
we hear the results of what we in Congress authorized the Fed to
undertake, its revision of Regulation Z, which is the culmination of
4 years of intensive expert review utilizing consumer focus groups
and other sound methodology as opposed to anecdotal evidence.

Do consumers need improved and more helpful disclosures? Do
they need information so that they have the tools to make more in-
formed decisions about choosing a credit card, about their card, or
borrowing altogether? Finally, what is the best way to address
these matters? Is it through education, legislation, regulation, self-
regulation—in other words, letting the marketplace and competi-
tion work for the consumer—or is updating disclosures and crack-
ing down on unfair and deceptive practices the answer?

I must say that after reviewing data studies and testimony, at
this time it appears that regulation and education should at least
be among the first steps. Should Congress step in on that basis and
preempt the Fed? I'm not sure that is the answer.

But with that, I look forward to hearing from today’s witnesses
and I yield back.

Chairwoman MALONEY. The Chair recognizes Chairman Frank—
and thanks him for his leadership on this issue and so many oth-
ers—for as much time as he may consume.

The CHAIRMAN. I thank the chairwoman. I admire the energy she
has put into this.

I would say to my friends in the industry, it is a busy morning,
and if you want to know whether this is a serious legislative effort,
look at the membership. I am the chairman, so I am always here
when there is a full committee hearing.

Sometimes I am by myself; sometimes there are only one or two
people; sometimes I have all the Republicans and not many Demo-
crats; sometimes Democrats and not Republicans. Frankly, even by
ethnicity, the turnout may vary depending on the issue. You have
the most broadly representative membership of this committee.
This is an issue that counts.

For better or worse, credit card practices have engaged the inter-
est of America’s middle class. And this is an issue that has an im-
pact with them. They are more capable of voicing their opinions
than some other sectors of our economy, so you should know this
is a serious issue.

It is also manifested, and the gentlewoman from Illinois men-
tioned regulation. I am interested to note that two of the financial
regulators are in fact engaged in this now. When Chairman
Bernanke testified before us a few weeks ago at the Humphrey-
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Hawkins hearing, he said something I hadn’t heard in my 28 years
in this body, a Chairman of the Federal Reserve Board uttering the
words, “consumer protection.” It had not happened since 1981. I
have been at every one of the meetings.

And he is, as you know, in the process of talking about regula-
tions with regard to credit cards that go beyond disclosure, that go
beyond the Truth in Lending Act into substance.

Similarly, I have been very pleased to see Mr. Reich, the Director
of the OTS, going forward with promulgating a code of unfair and
deceptive practices and including some very specific things here.
And part of the reason for that is—and, you know, you get some-
times the consequences of what you wish for.

Many of the bank issuers of credit cards were successful in per-
suading the Comptroller of the Currency and the Office of Thrift
Supervision to preempt a great number of State laws so that in
many cases there are—well, not in many cases—there are virtually
no State consumer protection laws that would be bank-specific that
apply to the credit card issuers who are national banks.

I had differences with that on its own. But it was clearly a prob-
lem because it left a vacuum. And the vacuum in regulation, we
ought to be clear: Nature may abhor a vacuum, but the people who
used to be regulated are kind of fond of it.

We now have the need for the Federal regulators to step in and
fill part of the vacuum that they created. Both the OTS and the
Federal Reserve are doing this, and the Federal Reserve’s authority
covers all the other bank authorities.

Finally, I would say that I believe the gentlewoman’s bill, which
I am glad to cosponsor, makes some very important distinctions. It
does not set rates. We are not in the rate-setting business. There
are people here who would set rates, and I think, frankly, there is
a lot of support in this body and in the other body for setting rates.

We are not setting rates. We are saying, however, and I think
this is one of the guidance principles, that retroactivity is a bad
idea. My friends in the business community have generally been
very staunch in pointing out the unfairness of retroactivity.

I urge them to realize that this is a principle that covers both
sides of this equation. And retroactive impositions on borrowers,
that is, things affecting balances already incurred, violate the prin-
ciple of retroactivity. We need to deal with that.

I would also advise them—I am not sure, you are a consultant,
and given the ethics rules, I never will be because it is too much
trouble later on—but if I were in the business, I would be cognizant
of the unhappiness.

I mean, there are people in America who are convinced that you
have a personal algorithm for each of us that lets you know when
to send the bill so we are least likely to be able to pay it on time.
You know when we are sleeping and you know when we are awake
and you know when we are on vacation and you know when there
may not be somebody checking the mailbox. I know it is not true,
but if I were in that position, I would be unhappy if people thought
that.

So I urge you to cooperate with us. We are not setting rates. We
are not going to alter your ability, I hope, if this bill goes through
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to do things going forward with a lot of notice. But there is a good
deal of unhappiness there.

And the final thing I would say is this: Obviously, the competi-
tive model is an important one. This is a committee that I think
on both sides has shown its support for the free market system.
But given the number of credit card issuers, we don’t have an
equal competitive situation. You cannot rely here wholly on the
market for the kinds of things we are talking about. And that is
why I think this legislation should go forward.

Thank you, Madam Chairwoman.

Chairwoman MALONEY. Thank you.

The Chair now yields 4 minutes to the distinguished ranking
member of the full committee, Representative Bachus.

Mr. BACHUS. Thank you, Chairwoman Maloney, for holding this
hearing on your legislation which would restrict certain credit card
industry practices. Whenever our committee considers bills of this
magnitude, legislation that has the potential to significantly re-
structure a market that has benefitted hundreds of millions of
American consumers and businesses, Members must fully under-
stand the consequences, both intended and inadvertent, of our ac-
tions.

Over the past 30 years, Americans’ use of credit cards to conduct
their everyday financial transactions, as well as address unex-
pected financial emergencies, has exploded. The GAO has reported
that Americans now hold more than 690 million credit cards. So I
will assume, when Ms. Biggert asked people to raise their hand if
they had a credit card and two-thirds of the people raised their
hand, I would assume the other third weren’t listening.

[Laughter]

Mr. BACHUS. Because I think we all have a credit card, or two
or three.

The GAO also found that between 1980 and 2005, the amount
that Americans charged to their credit cards grew from an esti-
mated $69 billion per year to more than $1.8 trillion, quite an in-
crease.

While the legislation covers a wide range of industry practices,
at its core it is an attempt to impose limitations on creditors’ abil-
ity to offer their products according to the risk posed to the indi-
vidual consumers. As with any government intervention in the free
market, the bill presents a real danger of restricting the range of
products and services that credit card issuers currently offer, which
could result—and I believe will result—in cutting off credit to some
and raising the price of credit for all.

Consumers could see increased minimum payments, reduced
credit limits, and less access to credit cards. And some would say
that is good. But here in America, we let people make those
choices, not normally the government.

The current economic uncertainty and the banks’ need to pre-
serve capital in the face of significant mortgage-related losses has
already combined to reduce the amount of credit available to con-
sumers and small businesses. That is the complaint we hear most
often, is lack of credit, lack of availability of credit. We hear almost
no complaints of too much credit from consumers. No matter how
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well-intended, ill-conceived legislation could make a serious credit
crunch far worse.

Now, we can all share stories where someone has had a problem
with a credit card or difficulty as a result of using a credit card.
With 690 million credit cards, there would have to be problems.
But think a minute if we suddenly took 200 million of those credit
cards away, or 300 million. I believe that would present problems
and difficulties for the American people also.

And that may be what we are talking about. We may be talking,
in this bill, about limiting the number of Americans who will be of-
fered credit cards and will certainly increase the amount. Precipi-
tous congressional action could be particularly counterproductive at
a time when the Federal banking regulators are near completion
of far-reaching proposals on the very same issues that H.R. 5244
seeks to address.

Chairwoman MALONEY. The Chair grants the gentleman an addi-
tional minute.

Mr. BAcHUS. I thank you. Two weeks ago, Chairman Bernanke
updated the committee on the status of the Federal Reserve’s forth-
coming revisions on Regulation Z for credit card disclosures. Every-
one agrees that disclosures regarding the terms and conditions of
credit card products are too complex. The Fed’s Regulation Z revi-
sions, once finalized, will go a long way towards alleviating con-
sumer confusion and helping credit card customers make informed
choices.

To complement its rewrite of Regulation Z, the Fed announced
last month that it will soon exercise its authority on the Federal
Trade Commission to write regulations to root out unfair and de-
ceptive acts or practices in the credit card industry. These pro-
posals from the Fed will be based on extensive consumer testing as
well as the Fed’s 40 years of experience.

Chairwoman MALONEY. The gentleman’s time has expired.

Mr. BacHus. I thank the chairwoman for the extra time.

Chairwoman MALONEY. Thank you.

The Chair yields 2 minutes to Congressman Ackerman.

Mr. ACKERMAN. Thank you, Madam Chairwoman, for your lead-
ership on this issue.

There is little doubt that providing consumers access to credit is
a critically important component of our economy, particularly now,
as our economy may have already tipped over into a recession.
With the sputtering economy, Americans across the country are be-
coming more dependent upon their credit cards to pay their bills
and sometimes to just put food on their tables.

But with practices such as any time/any reason pricing, pay to
pay fees, universal default, restrictions on paying off high balances,
and I could go on and on, the consumer credit market seems to be
unfairly weighted against credit card customers.

Indeed, as the ramifications of relaxed underwriting standards
and unrealistic repayment terms within the mortgage industry
threaten millions of homeowners and our economy as a whole, I be-
lieve we in Congress must ask the question: Is practically universal
access to credit under the present conditions and practices truly
beneficial to our economy? Or, if we continue along the path of per-
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mitting credit card companies to keep pushing the bounds of sound
credit practices, will we soon find ourselves in another credit crisis?

It strikes me that with all the fees and stipulations attached,
with eye-bursting fine print, credit cards are becoming like the
carefully fine-tuned products of the tobacco industry. They have
just enough nicotine in them to get you hooked, but not enough to
kill you, at least not right away.

Ensnarled by unfair and unsound credit practices, American con-
sumers find themselves suffering through years of mounting debt,
increasing interest rates, and for many, financial ruin.

It is my contention that credit card users deserve the right to
know, with sufficient notice, that their interest rate is increasing.
And they deserve an explanation as to why. Credit card users de-
serve the right to decide how a bill payment is applied to their ac-
count if they have multiple outstanding balances.

Credit card users deserve the right to pay their bills on time in
whatever manner they may choose without being charged extra.
And furthermore, I believe it is critically important to the health
of our economy to grant credit card customers these rights as well
as the others included in H.R. 5244 as soon as possible so that we
may prevent the second—

Chairwoman MALONEY. The gentleman’s time has expired.

Mr. ACKERMAN. I thank the chairwoman for her leadership.

Chairwoman MALONEY. Thank you. The Chair recognizes Con-
gressman Garrett for 2 minutes.

Mr. GARRETT. I thank the Chair for holding the hearing today,
and I welcome all the witnesses and appreciate your coming and
the testimony that we are about to hear from you.

You know, as we move now into the 21st Century, the financial
products that become available to us are rapidly changing and ex-
panding at the same time. Credit cards, as others have said al-
ready, really do provide an essential service to millions of Ameri-
cans.

The ability to establish credit, borrow money, has basically be-
come fundamental to our economy. So whether it is buying a new
washing machine or, as I just had to do, putting a new trans-
mission in your car, or maybe, as some other people do, use your
credit cards to start a home business, literally start up from
scratch, they allow us to finance needed goods. It also allows us to
pay it over time, and also, through some of the credit card compa-
nies, to track those costs as well on a monthly, quarterly, or at the
end of the year basis.

Unfortunately, we have heard a number of instances in news sto-
ries—like in today’s paper; I guess they must have known you all
were going to be here—and some from constituents as well where
folks feel that they have maybe been misled or just didn’t under-
stand what they were getting into with these cards.

But I think there are really probably a lot more stories out there
that are left untold that aren’t in today’s paper of how credit cards
have significantly helped people through some of their tough times,
and also helped those people who are trying to start a business.

So I think we need to sit back and wait a little bit and hear and
consider. As we push to address the concerns of some of the con-
sumers who have been negatively impacted, we can’t really over-
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react and wind up eliminating credit for those people or raising
costs for the creditworthy Americans who really do rely on credit
cards for their daily lives.

We are in tough economic times right now. We hear talk of reces-
sion. We hear talk of credit tightening. So if we pass legislation
that prevents issuers from beginning to price for risk, I am afraid
we will either tighten the credit market on the riskier borrowers
or drive up prices on the rest of Americans.

And I would just advise this committee to do what the chairman
of the committee has done with regard to SOX, and to step back
where another entity, in this case the Federal Reserve, is taking
action on it. Let’s see how—

Chairwoman MALONEY. The gentleman’s time has expired.

Mr. GARRETT. —they deal with it before we act precipitously.

And with that, I yield back.

Chairwoman MALONEY. The Chair recognizes Congressman
Moore for 2 minutes.

Mr. MoOORE. Thank you, Chairwoman Maloney, for convening
this hearing and for your leadership in calling attention to this im-
portant issue which affects millions of Americans.

Like many of the members on this committee, I have heard con-
cerns from consumers about a lack of clarity from credit card
issuers in explaining account features, terms, and pricing on their
accounts. I believe it is very important that we take the necessary
steps to improve disclosures and protect consumers from unex-
pected fees or rate increases.

I also know that our Nation is experiencing a significant credit
crunch at this time and that credit cards remain a lifeline for mil-
lions of Americans who would otherwise be unable to pay for basic
services to meet their daily needs. That is why I believe we must
take a careful, measured approach in addressing this very impor-
tant issue to ensure that nothing we do here in Congress has unin-
tended consequences for the marketplace or for the consumer.

I practiced law for 28 years before I came to Congress, and for
12 of those years, I served as a district attorney. In that time, I
learned that there are at least two sides to every story, and some-
times many more. The best legal and policy decisions, I believe, are
made when we have all the facts before we make a decision, and
all the information is on the table.

Again, I thank the witnesses for being here today. I look forward
to hearing your testimony and to talking to you about this issue
further in the future. Thank you, Madam Chairwoman.

Chairwoman MALONEY. The Chair recognizes Congressman Price
for 3 minutes.

Mr. PRICE OF GEORGIA. I thank the Chair, and I thank you for
holding this hearing. I want to thank the ranking member for her
tireless work on this effort as well. I want to thank all the wit-
nesses.

I read an article last week by former Senator George McGov-
ern—yes, Senator George McGovern—who wrote in the Wall Street
Journal that, “The real question for policymakers is how to protect
those worthy borrowers who are struggling without throwing out a
system that works fine for the majority of its users.”
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We all support more clear and transparent disclosure. There is
no doubt about it. And I don’t have any doubt that the legislation
that we are discussing today was written with a desire to help bor-
rowers who use credit cards.

However, not allowing for pricing for risk individually will mean
a higher cost of credit for every single American. In fact, not allow-
ing pricing for risk individually I believe to be a form of price con-
trols.

The proposed bill also dictates how card companies must treat
the payment of multiple balances at different interest rates. This
will mean American borrowers, all borrowers, can say goodbye to
low introductory interest rate offers and balance transfers.

If this legislation were to become law, credit card issuers would
no longer offer these products. Some of us remember when interest
rates for credit cards were 18 to 20 percent; that was all you could
get. Those days will return, I would suggest, if this legislation is
adopted.

Fortunately, we don’t operate in a bubble. We can learn lessons
from our friends in the United Kingdom, where the Office of Fair
Trading ordered credit card providers to halve penalty fees by set-
ting a maximum charge. An article in the Daily Telegraph then
said that several companies reintroduced annual fees, a practice
that is minimal in the United States due to the individually risk-
based pricing.

We can also look back to our own history. In 1980, President
Carter imposed price controls. In 1990, an analysis of that by the
Federal Reserve in Richmond said that we learned three lessons
from that: One, they may not deliver the desired results; two, they
may have unintended and unforeseen adverse effects; and three,
polices may tempt policymakers to impose credit controls again de-
spite unfortunate previous experiences with such policies. The
translation of that is: Americans lost the opportunity for the credit.

It would be wise for us to learn from our experience in 1980.
Again, as Senator McGovern pointed out so eloquently, the nature
of freedom of choice is that some people will misuse their responsi-
bility and hurt themselves in the process. We should do our best
to educate them, but without diminishing choice for everyone else.

Madam Chairwoman, I have a copy of Senator McGovern’s com-
plete op-ed, and I commend it for everybody’s reading, and also ask
unanimous consent that it be included in the record.

Chairwoman MALONEY. Without objection, it is so ordered.

Mr. PRICE OF GEORGIA. And I will close, finally, with the quote
that I began with from Senator McGovern’s article, and that was,
“The real question for policymakers is how to protect those worthy
borrowers who are struggling without throwing out a system that
works fine for the majority of its users.”

I yield back the balance of my time.

Chairwoman MALONEY. I now recognize Congresswoman Waters
for 2 minutes.

Ms. WATERS. Thank you, Madam Chairwoman.

Let me start by saying that I am proud to be an original cospon-
sor of H.R. 5244, the Credit Cardholders’ Bill of Rights. This legis-
lation is long overdue in light of some of the outrageous billing
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pracltices that have spread through the credit card industry re-
cently.

Contrary to the claims of the credit card and banking industry,
H.R. 5244 is a measured response to these practices. I will say,
however, that you are indeed brave, Madam Chairwoman, for tak-
ing on these lucrative practices of such a powerful industry.

As chairwoman of the Subcommittee on Housing and Community
Opportunity, I have certainly felt their wrath in the context of the
foreclosure crisis. I have heard many of the same “the sky is fall-
ing” arguments about why even the most modest regulation can
drive up the price of credit unacceptably. I don’t buy it, and I am
glad you, Madam Chairwoman, don’t either.

Indeed, I think the practices of the credit card industry may even
be more troubling in some ways than those in the subprime mort-
gage market. Some have referred to the subprime adjustable rate
mortgages at the heart of the mortgage crisis as exploding mort-
gages because of the substantial rate resets that occur after 2 or
3 years. But at least it was apparent to a borrower that the rate
would increase even if the loan originator failed to do due diligence
on its long-term affordability absent significant appreciation in the
price of the house in question.

By contrast, I think we could label credit card agreements land-
mine loans because it is not at all clear to consumers if, how, and
when their interest rates are going to increase. And yet increase
they do, for many reasons.

I join with the chairwoman in believing they should either ban
outright, or significantly limit such a so-called universal default,
where companies can penalize a cardholder for payment behavior
that has nothing to do with their particular card. Similarly, on-
time payment is no guarantee against additional fees being im-
posed through double-cycle billing.

Finally, the companies do their best to complicate what timely
payment is, often—

Chairwoman MALONEY. The gentlewoman’s time has expired.

Ms. WATERS. Thank you very much. I yield back the balance of
my time.

Chairwoman MALONEY. The Chair recognizes Congressman Cas-
tle for 2 minutes. And I thank him for his work in a bipartisan way
with the many meetings and roundtable discussions that we had
leading up to this bill. Representative Castle.

Mr. CASTLE. Thank you, Madam Chairwoman. And while I have
an open mind about reform, I also think it is very important to
keep some basic facts in our subsequent discussions in perspective.

We are a nation with about 225 million credit-active Americans.
According to the Federal Reserve, around 640 million credit cards
are in circulation in this country. The Fed published a report a few
years ago that said the average American consumer has 5 credit
cards; and 1 in 10 consumers has more than 10 credit cards in
their wallet. I have seen a study that shows that most consumers
keep their credit cards a minimum of 7 years, and frequently
much, much longer.

My point is this: Consumers overall are a pretty savvy group. If
they find a good deal, they stick with it. If they find a bad deal or
are treated poorly, they drop that product or service in a heartbeat.
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Since the overwhelming majority, about 90 percent of the public,
pays its credit card bills on time, I worry that well-intended legisla-
tive efforts might go too far, especially since the finally updated
version of Federal Reserve Regulation Z will address many of the
provisions included in H.R. 5244. And it is scheduled for release
soon.

Chairman Bernanke, at our most recent hearing which he at-
tended, when discussing the unfair and deceptive practices, he indi-
cated that other steps are going to be announced in the next couple
of months that would pertain to this as well.

Let me be clear so our witnesses and the public can have a better
appreciation for all that the Federal Reserve has done relative to
these soon-to-be-released regulations. The professional staff of the
Federal Reserve has put out for comment several different con-
sumer-tested ideas related to credit cards that were developed in
part with the help of consumer focus groups. They have been very
deliberate in their approach to these issues, and have gone so far
as hiring consumer focus groups to test proposed disclosure and
billing ideas.

Subsequently, as this process has unfolded, the Fed has had to
review over 2,500 comments from banks, consumers, consumer
groups, lawyers, and so forth concerning these issues and proposed
solutions. All this work will come to an end later this year, and I
would prefer to see what final changes are proffered by the Fed be-
fore pursuing any legislative proposals.

Madam Chairwoman, our economy is struggling. And while I
want to do everything I can to make certain consumers are dealt
a fair hand and our financial services industry thrives, I look for-
ward to the testimony today and the important work the Federal
Reserve will release later this year.

I yield back the balance of my time.

Chairwoman MALONEY. The Chair now recognizes Congressman
Hodes for 1.5 minutes.

Mr. HopEs. Thank you, Madam Chairwoman. I am happy to be
here at this hearing. And I have taken a relatively restrained ap-
proach so far to this issue. I am not yet a cosponsor on the bill be-
cause I am interested to hear what the representatives here have
to say and what the testimony divines.

I will say I am here with—I brought a document which is a
slightly redacted bill that I got from Bank of America. I would ask
unanimous consent that after my remarks, this be included in the
record, Madam Chairwoman.

This bill shows a charge to me of $16.50, and says it was a pur-
chase and adjustment. But of course, it was a late fee. And the late
fee was because I posted the payment that was due on the 22nd
of February—apparently it wasn’t received till the 23rd. So I was
charged $15. And then $1.50 on top of that is the minimum finance
charge. And the front of the bill shows that my annual percentage
rate for the billing is 47.37 percent. What a surprise to me.

Then when I turned the bill over on the back and read through
the small print, I found that my payment due date can change any
time at the whim of the company. And I found that interesting be-
cause the discussion that I had with my wife prior to this billing
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period was, let’s get our bill in on time and make sure we send it
early—

Chairwoman MALONEY. The gentleman’s time has expired.

Mr. HODES. —in order to make sure that we don’t get hit with
these kinds of payments. So I will be very interested to hear the
testimony from folks about these kinds of practices.

Chairwoman MALONEY. The gentleman’s time has expired.

Mr. HopEes. Thank you, Madam Chairwoman.

Chairwoman MALONEY. The Chair now recognizes Representa-
tive Hensarling for 2 minutes.

Mr. HENSARLING. We are here today to consider H.R. 5244, a dis-
tinctly anti-consumer piece of legislation. I believe the bill begins
to turn back the clock to an era where there was little competition,
and a third fewer Americans had access to credit cards. And those
that did paid the same high universal rate regardless of whether
they paid their bills on time.

I fear the bill represents another assault on personal economic
freedom, and will certainly exacerbate the credit crunch that
threatens our economy already. Instead of attacking risk-based
pricing and competition, we should be celebrating it.

Since credit card issuers have adopted risk-based pricing, inter-
est rates have fallen substantially. We have seen the virtual dis-
appearance of consumer-hated annual fees and a flowering of fringe
benefits, from cash back to product protection to free plane tickets,
just to mention a few. And I also note that credit cards are a vital
tool for our Nation’s 26.8 million small businesses, and so testifies
the SBA.

Now, I don’t come here today to defend all credit card companies
and all of their practices. In fact, when I have not liked terms, both
my wife and I have changed credit cards. And there is one par-
ticular company that we refuse to do business with. But competi-
tion has allowed this. And so I come here today to defend economic
liberty, risk-based pricing, consumer empowerment, and a competi-
tive marketplace.

We should all know the terms of the credit cards that we have.
If we don’t, I suspect either: One, we were misled by a credit card
company, in which case there are existing legal recourses, like Reg-
ulation Z and the Fair Credit Reporting Act; two, maybe we tried
to read the terms but we couldn’t understand them because of mis-
guided government mandates that gave us voluminous disclosure
written in legalese, as opposed to effective disclosure written in
English; and three, maybe we just didn’t bother to read the terms,
and have nobody to blame but ourselves.

I fear again that if we adopt the provisions of this, too many
Americans will either be denied credit or see their credit card costs
skyrocket, and no longer be able to pay for the bills they need in
their everyday lives.

Chairwoman MALONEY. The gentleman’s time has expired.

Mr. HENSARLING. I yield back.

Chairwoman MALONEY. The Chair recognizes Congressman
Green for 30 seconds.

Mr. GREEN. Thank you, Madam Chairwoman. With 30 seconds,
let me just say that I am eager to hear from the witnesses that we
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have assembled. I too have received many comments from persons
concerning things that are happening in the industry.

And I will yield back some time to you, Madam Chairwoman.
Thank you.

Chairwoman MALONEY. The Chair recognizes Congressman
Neugebauer for 2 minutes.

Mr. NEUGEBAUER. Thank you, Madam Chairwoman.

I would just make a couple of points here. I think when we saw
a number of people raise their hands a while ago who have credit
cards, I think we have to understand what credit card credit is.
One, it is unsecured credit. Basically, it is unsupervised credit. And
it is unrestricted credit for most of us.

So I would be interested—and I am not going to do this to you,
but we saw how many hands that were raised that have credit
cards. But I wonder how many hands would raise if I said, could
you call a family member today and say, would you loan me
$15,000, unsecured, and they asked you, what are you going to do
with it, and you said, well, I really don’t know, but I might go to
Las Vegas. Might buy my wife a new—

And so what it is is these lending institutions are taking on an
unsupervised, unsecured position. And there are things built into
those credit card contracts that encourage good behavior, and there
are things that are built into them that discourage poor behavior,
because basically they are basically depending on just the desire of
the person holding that card to pay that card back.

I think what we have seen and will hear is a lot of people are
confused. And the question is, today, are we trying to come up with
some kind of consumer protection? And what are we actually trying
to protect the consumer from? And I would say—

Chairwoman MALONEY. The gentleman’s time has expired.

Mr. NEUGEBAUER. That was 2 minutes?

[Laughter]

Chairwoman MALONEY. Yes. Yes, it was. It was a quality 2 min-
utes. Thank you.

The Chair recognizes Congressman Scott for 1 minute and 30
seconds.

Mr. ScoTT. Thank you so much, Madam Chairwoman. This is in-
deed an important hearing, a very timely hearing. We are a credit
card nation, and have been for some time.

But this issue is so important now because of the subprime mort-
gage meltdown. Folks are now using their credit cards just for the
basic essence of survival. Many are even paying their home mort-
gages on credit cards.

So this is very timely. There are issues of major concern that I
think we need to address. One of major importance is universal de-
fault. I think we need to more clearly look at that for an example.
I think also we have to look at stopping credit card companies from
making—voluntarily changing the rates on their own.

And in that regard, I think I ought to take a minute to give a
tip of the hat to Citigroup, who is already making those changes
because they see it as being unfair to the consumer.

I am also very concerned about one major issue: After a customer
has paid off all their fees, overdraft and the like, why is it so dif-
ficult to close the account? When all the debt is paid, why are addi-
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tional fees added on when there isn’t even any money in the ac-
count, and the customer has further requested that it be closed?

There are a number of very serious practices that the industry
is doing that certainly need to be stopped. And those of you in the
industry who are voluntarily moving in this direction certainly
need to be commended.

But we have a very serious issue. It is a timely issue. And we
must look at it with as clear a jaundiced eye as we possibly can.
The consumers across America are expecting this committee to do
it. I look forward to your testimonies.

Chairwoman MALONEY. Thank you. And finally, the Chair recog-
nizes Congressman Udall for 1 minute.

Mr. UDALL. I thank the chairwoman for letting me sit in on this
important hearing. And I would ask unanimous consent that my
entire statement be included in the record.

And if T might, I just want to acknowledge a fellow Coloradan,
Susan Wones, who came all the way here to testify, and she will
not be able to do so. She has a very important story to tell us about
the treatment she has received from her credit card company, and
I hope at some point she will be able to be heard because, after all,
this is about Americans who are using credit in their daily lives.

I want to commend the chairwoman for holding this hearing, and
I know we are all going to look forward to working to bring fair
and real reform that makes sense for consumers and the credit
card companies alike. Thank you again, Madam Chairwoman, and
I will yield back any time I have remaining.

Chairwoman MALONEY. That concludes our opening statements.
I would like to note that everyone has 5 days to put their opening
statements in the record.

I would now like to recognize our distinguished panelists. We
will begin with Ms. Elizabeth Warren, who is the Leo Gottlieb Pro-
fessor of Law at Harvard Law School. She will be followed by: Greg
Baer, deputy general counsel, regulatory and public policy, Bank of
America; Adam J. Levitin, associate professor of law, Georgetown
University Law Center; John Finneran, general counsel, Capital
One; Lawrence Ausubel, professor, Department of Economics, Uni-
versity of Maryland; Carter Franke, Marketing Executive,
JPMorgan Chase; Oliver I. Ireland, partner, Morrison & Foerster;
and Katherine M. Porter, associate professor, the University of
Towa College of Law.

Thank you all for coming. Each of you will be recognized for 5
minutes. Your entire testimony will be part of the official hearing
record. So please begin, Ms. Warren, and thank all of you for com-
ing here and preparing your testimony today.

STATEMENT OF ELIZABETH WARREN, LEO GOTTLIEB
PROFESSOR OF LAW, HARVARD LAW SCHOOL

Ms. WARREN. Madam Chairwoman, thank you for the oppor-
tunity to join in this discussion.

We are here today to consider modest changes to the rules gov-
erning credit cards. In fact, we are here to discuss banning prac-
tices that many responsible lenders have already renounced. As a
result, much of this discussion is about ensuring that all lenders
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follow best practices, practices that permit profitability for issuers
and safety for customers.

We are not here to regulate credit cards. This is not a hearing
to discuss interest rate caps, fee regulation, or any restraint on free
and competitive markets. And, contrary to some of the frenzied lob-
bying claims, we are most certainly not here to engage in price-fix-
ing.

Instead, this is a hearing about tricks and traps that undermine
a competitive market. Lenders employ thousands of lobbyists, law-
yers, marketing ad agencies, public relations firms, statisticians,
and business strategists to help them maximize their profits.

Customers need a little help, too. They need some basic protec-
tion to be certain that the products they buy meet minimum safety
standards. Personal responsibility will always play a critical role in
dealing with credit cards. But no family should be brought low by
schemes designed to prey on the unwary.

I want to speak for just a minute about the importance of credit
card reforms in a time of economic uncertainty. The crisis in the
subprime mortgage market has served as a bitter reminder of what
can happen when lending terms are not transparent.

When lenders are careless in screening their customers, when
customers are unable to evaluate fully the risks associated with
borrowing, the result is a series of risky loans, raising the eventual
specter of high levels of default and economic upheaval.

The events of recent months have reminded us we are all in this
economic boat together. Credit markets affect everyone, and high
risk lending can have an impact on prudent lenders and people
who never borrow. Without careful regulation to support prudent
lending, we face an increased risk that a credit card bubble will
further destabilize both families and the larger economy.

Nearly half of all credit cardholders missed payments in 2006,
the latest year we have data on. This makes them obvious targets
for the most aggressive and unfair tactics. Sending in a payment
that arrives one day late can cost a family an average of $28, when
the cost to the company is measured in pennies.

Under the rubric of universal default, customers have been hit
with huge increases in interest rates, customers who have scru-
pulously met every single term of their credit card contracts. Anx-
iety has become a constant companion for Americans struggling
with debt.

Listen to these numbers: Today, one in every seven American
families is dealing with a debt collector. Forty percent of families
worry whether they can make their payments every month. One in
five Americans is losing hope, saying they expect to die still owing
on their bills.

Credit card contracts have become a dangerous thicket of tricks
and traps. Part of the problem is that disclosure has become a way
to obfuscate rather than to inform. According to the Wall Street
Journal, in the early 1980’s, the typical credit card contract was a
page long. By the early 2000’s, it was more than 30 pages long.

The additional language was designed in large part to add unex-
pected and incomprehensible language that favors the credit card
companies. H.R. 5244 begins to clear a path through this tangle.



18

All-purpose cards generated $115 billion in revenues in 2006.
Profits were a handsome $18.4 billion, a 45 percent jump from the
year before. There is, of course, no breakdown in the interest and
fee categories to explain how much of the industry revenue came
from universal default, double-cycle billing, and other unscrupulous
practices. But it is possible to gain some sense of the need for such
tricks and traps by noting the number of highly profitable card
issuers who have publicly renounced such practices.

Companies should be commended for moving in the right direc-
tion on credit card terms. It is now the task of this committee to
move their less ethical competitors into similar practices. Congress-
woman Maloney and Chairman Frank and the 39 cosponsors have
taken an important first step toward ending practices that put both
families and markets at risk. They deserve our thanks and our
support.

[The prepared statement of Professor Warren can be found on
page 153 of the appendix.]

Chairwoman MALONEY. I thank the gentlelady. We now have 82
cosponsors. And we appreciate very much your testimony.

Mr. Baer.

STATEMENT OF GREGORY BAER, DEPUTY GENERAL COUNSEL,
REGULATORY AND PUBLIC POLICY, BANK OF AMERICA

Mr. BAER. Good morning, Chairwoman Maloney, Ranking Mem-
ber Biggert, and members of the subcommittee. My name is Greg
Baer, and I am deputy general counsel at Bank of America. I ap-
preciate the opportunity to present our views today. Let me say a
few words about risk-based pricing at Bank of America, and then
turn to H.R. 5244.

Risk-based pricing is first employed when we receive an applica-
tion from a consumer and consider FICO score and general credit
history. That information is useful, but as the years go by, the
original information tells us less and less about the risks we are
running. But our ongoing experience with the customer tells us
quite a lot. We use that information to reprice in two ways.

First, at Bank of America, we default reprice a customer if the
customer violates his contract with us by going late or over limit
not once but twice within a 12-month period. However, not all cus-
tomers who hit our default triggers are necessarily repriced. We
look at these customers individually and determine whether the de-
fault truly indicates higher risk.

Second, when we see that a customer is exhibiting other risky be-
havior, such as maxing out credit lines or defaulting on other loans,
we may seek to charge the customer a higher rate. But the cus-
tomer always has notice and choice. The customer can simply de-
cline the higher rate and repay the existing balance under the old
rate.

The only thing we ask the customer to do in return is to stop
making additional charges on the card. This notice and choice is of
course the distinction between risk-based pricing and universal de-
fault, a practice in which Bank of America has never engaged.

I should note that our experience shows that nothing makes cus-
tomers angrier than an increase in the interest rate. We have seen
evidence of that today. At Bank of America, where our goal is to
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make a credit card customer a mortgage, a deposit, and a retire-
ment savings customer, we have all the more reason to keep our
customers satisfied. Thus, looking at our 2007 portfolio, the over-
whelming majority of customers—nearly 94 percent—had the same
or lower rate than they did at the beginning of the year.

So why would we ever raise rates? First, because for these cus-
tomers we are confident that we bear real increased risk. Rigorous
testing shows that our models are extraordinarily predictive of con-
sumer behavior.

Furthermore, when we reprice customers, we find that many
manage their credit more wisely, making larger monthly payments
and paying down their debt faster. Thus, a higher interest rate not
only allows us to earn income to compensate for greater risk, it can
actually reduce the risk we are managing.

There is a third type of repricing known as any time/any reason
repricing generally done when market interest rates rise or an
issuer is not earning a sufficient return. Because we use risk-based
pricing, we believe that Bank of America has been less likely to
have to use this type of repricing.

Now let me turn to H.R. 5244. We are very concerned that this
bill would significantly hinder our ability to price the risks of lend-
ing, and would result in less credit being made available to credit-
worthy borrowers, with generally higher prices for those who do re-
ceive credit. Let me highlight two of the concerns described in my
written testimony.

First, H.R. 5244 would prohibit risk-based repricing of existing
debt at any time, even with notice and choice. It is important to
note that in the great majority of cases, we learn about an increase
in a customer’s risk after the customer has run up a large balance,
not before. Thus, the risk lies in that existing balance, not in future
charges.

Second, in addition to letting them opt out of risk-based repric-
ing, H.R. 5244 would provide customers the ability to opt out of de-
fault repricing, that is, allow customers to breach their credit
agreement but suffer no consequence for it. The bill thereby would
take significant steps to reduce the customer’s incentive to manage
credit wisely.

Recent experience suggests that this course is not a wise one.
There is general consensus that a major cause of the mortgage cri-
sis was an originate-to-distribute model where some participants in
the system had incentives to externalize risk. A clear lesson of the
past year has been that both lenders and consumers suffer when
lenders do not sufficiently consider risk.

Before closing, I would like to react to some testimony suggesting
that the credit card industry is not competitive on price and does
not risk-base price. We find this difficult to understand. For exam-
ple, we have a team of approximately 30 associates who engage
solely in new account marketing, constantly evaluating new com-
petitive strategies. They offer a variety of products with different
interest rates, features, and benefits to see how they do.

In 2007, we sent out approximately 111 million test pieces in
over 500 tests, of which 36 million were price tests, trying to see
how changes in rate can affect market share. The same competition
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occurs for existing customers. We fight for balance transfers
through promotional rates and other offers.

Customers often call us to inform us of an offer from a compet-
itor at a lower rate than they are paying us, and our associates
have discretion to match those rates when appropriate. And even
when customers call in for reasons unrelated to rate, our associates
check to see if they have balances with competitors, and offer them
price incentives to transfer those balances.

In short, any legislation premised on this industry not being
highly competitive on price and terms would be based on a false
premise.

That concludes my remarks. I look forward to answering any
questions that you might have.

[The prepared statement of Mr. Baer can be found on page 91 of
the appendix.]

Chairwoman MALONEY. I thank the gentleman for his testimony,
and note that both Ms. Warren and Mr. Baer pointed out in their
testimony that many credit card companies do not engage in uni-
versal default and some of the other abuses that we are trying to
correct in this legislation.

And Mr. Levitin.

STATEMENT OF ADAM J. LEVITIN, ASSOCIATE PROFESSOR OF
LAW, GEORGETOWN UNIVERSITY LAW CENTER

Mr. LEVITIN. Madam Chairwoman, members of the sub-
committee, I am pleased to testify today in support of the Credit
Cardholders’ Bill of Rights. I am here to address a major argument
put forth by the credit card industry against any form of regula-
tion, namely that it would dissipate the benefits of so-called risk-
based pricing.

Credit card issuers contend that since the early 1990’s, they have
engaged in risk-based pricing and that risk-based pricing has bene-
fitted creditworthy consumers in the form of lower costs of credit
and subprime consumers in the form of greater availability of cred-
it. Card issuers argue that any regulation of their billing practices
would negate the benefits of risk-based pricing.

It is important that the subcommittee understand that there are
three problems with the card industry’s risk-based pricing story.
First, credit card pricing is, at best, only marginally risk-based.
Credit cards have an astounding array of price points—annual fees,
teaser interest rates, base interest rates, balance transfer interest
rates, cash advance interest rates, overdraft advance interest rates,
default interest rates, late fees, overlimit fees, balance transfer
fees, cash advance fees, international transaction fees, telephone
payment fees, and so on. I think I missed a few.

Of this multitude of fees, only a couple—base interest rates and
late fees—have any relation to consumers’ credit risk. And even
then, it is not narrowly tailored. Most issuers offer only a couple
tiers of pricing for base rates and late fees. But consumer credit
risk does not come just in sizes large and small.

The majority of credit card pricing has no relation to cardholder
risk whatsoever. Instead, the pricing is a function of the card
issuer’s ability to load on fee after fee after fee to customers who
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aredlocked into using the card because of high costs in switching
cards.

Not surprisingly, as the graph I have up shows, there is virtually
no difference in the average effective interest rate for platinum
cards, gold cards, and standard cards, even though these cards are
issued to consumers with very different credit profiles. Viewed as
a whole, credit card pricing is not risk-based. It only reflects risk
on the margins.

The second problem with the risk-based pricing story is that it
cannot be connected to lower costs of credit for creditworthy con-
sumers. It is far from clear that overall credit costs have declined,
much less that any decline could be attributed to risk-based pric-
ing, since the early 1990’s.

Credit card pricing has become a game of three-card Monte. Card
pricing has shifted away from the up-front visible price points, like
annual fees and base interest rates, and shifted to back-end fees
that consumers are likely to ignore or underestimate.

For example, even as base interest rates have fallen, a host of
new fees have sprouted up, and other fees, like late fees and
overlimit fees, have soared. According to the GAO, from 1990 to
2005, late fees have risen an average of 160 percent and overlimit
fees have risen an average of 115 percent. For creditworthy con-
sumers, many credit card costs have risen since the advent of risk-
based pricing.

The one credit card price point that has declined for creditworthy
consumers are base interest rates. This decline, however, is not at-
tributable to risk-based pricing. Instead, virtually the entire decline
is attributable to the decline in card issuers’ cost of funds. The net
interest margin, displayed on the graph, is the spread between the
1ca]rg issuers’ cost of funds and the base interest rate at which they
end.

This rate has remained basically static since the early 1990’s, in-
dicating that base interest rates have declined at roughly the same
rate as the cost of funds. In other words, the decline in base rates
is due to the decline in issuers’ cost of funds, not risk-based pricing.

Even if credit card pricing were actually risk-based in a mean-
ingful way, there is no evidence that connects it to lower pricing
for creditworthy consumers. The third problem with the risk-based
pricing story is that there is no evidence that connects it to greater
availability of credit for subprime consumers.

The availability of credit for subprime consumers has grown
since the early 1990’s, but this is a function of securitization rather
than of risk-based pricing. Several years ago, Alan Greenspan told
the Senate Banking Committee that, “Children, dogs, cats, and
moose are getting credit cards.” It is hard to reconcile a story of
risk-based pricing with cards being issued to toddlers and pets.

The greater availability of credit is instead a function of
securitization. Securitization increases lenders’ lending capacity
and lets them pass off default risk onto capital markets.
Securitization, not risk-based pricing, is the explanation for growth
in lending to subprime consumers.

Even if credit card pricing were truly risk-based, and even if it
had the benefits claimed by the card industry, nothing in the Cred-
it Cardholders’ Bill of Rights implicates the risk-based pricing
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model. The Cardholders’ Bill of Rights is about banning abusive
and manipulative billing tricks, nothing more and nothing less. It
does not regulate interest rates or fee amounts, and it leaves card
issuers with at least five ways of accounting for risk.

Because the practices banned by the Cardholders’ Bill of Rights
are at best incidental to issuers’ profitability, we should not expect
to see the result in higher costs of credit, or lower availability of
credit, or affect asset-backed securities markets.

Instead, this legislation will help clarify credit card pricing,
which is a prerequisite for an efficient, competitive market. H.R.
5244 will help consumers and will make for a fair and more effi-
cient credit economy, and I strongly urge Congress to pass it into
law.

[The prepared statement of Professor Levitin can be found on
page 117 of the appendix.]

Chairwoman MALONEY. Thank you.

Mr. Finneran?

STATEMENT OF JOHN G. FINNERAN, JR., GENERAL COUNSEL,
CAPITAL ONE

Mr. FINNERAN. Thank you, Chairwoman Maloney, Ranking Mem-
ber Biggert, and members of the subcommittee. I want to thank
you for inviting me back to testify before the subcommittee, this
time about pending credit card legislation.

This subcommittee has played a constructive role in identifying
problems that consumers have had with their credit cards. Capital
One has been a willing and active participant in the dialogue about
how to improve on the remarkable value delivered to millions of
American consumers by credit card products.

With respect to the practices that have been central to the de-
bate, Capital One has worked diligently to establish a high stand-
ard of customer sensitivity. We do not engage in any form of uni-
versal default repricing. We have never done two-cycle billing.

We have a single clear penalty repricing policy. We will impose
a penalty rate on a consumer only if the consumer pays late twice,
by 3 days or more, in a 12-month period with respect to that spe-
cific card. We will provide the customer with a prominent warning
on the billing statement after the first infraction. In many cases,
we choose not to reprice the customer even if the customer pays us
late twice in the 12-month period. If a customer is repriced but
pays us on time for 12 consecutive months, we will take that cus-
tomer back to the prior rate. This unrepricing is automatic.

We have supported the Federal Reserve’s proposed 45-day notice
for penalty repricing, and have gone beyond the Fed’s proposal to
urge that customers be given the opportunity to reject any repric-
ing, close the account, and pay down the outstanding balance at
the old rate over time. We provide our customers notice and the
ability to opt out of overlimit transactions.

Across our entire portfolio of customers, more than 30 million, we
work very hard to provide important notices in plain English that
capture their attention at critical moments. We do so because we
believe, as Chairman Bernanke said to this committee, that card-
holders must understand the terms under which they are bor-
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rowing and be empowered to manage their credit wisely, as the
overwhelming majority of our customers do.

Capital One has never been a voice for the status quo. We have
long advocated for changes in the way credit cards are marketed
to consumers. We believe that the banking regulators have the
statutory authority right now to implement an advanced consumer
choice regime that effectively solves the most critical credit card
problems identified by this committee with minimal risk of over-
steering or unintended consequences.

Toward that end, we have led the industry in recommending that
consumers have clear, conspicuous 45-day notice and the right to
opt out of all types of repricing. And we believe that such a regu-
latory initiative may be on the horizon.

But, Madam Chairwoman, we also believe that it is unwise, espe-
cially at this time, to enact broad legislation that sets payment for-
mulas in statute, redefines critical product features, and limits the
tools of risk management for consumer credit. Capital One must
therefore oppose H.R. 5244, and we do so for three fundamental
reasons.

First, the legislation sets multiple statutory limits on a lender’s
ability to price for the cost of credit. For example, under the head-
ing of eliminating double-cycle billing, the bill actually redefines
the concept of grace period and arbitrarily expands the degree to
which all issuers, even those who don’t engage in double-cycle bill-
ing, must extend credit interest-free. Other provisions of the bill
also raise the specter of price controls.

Second, the consequences of so sweeping a bill would be to force
the industry to raise the cost of credit for everyone, even those who
present less risk of default to the lender, and reduce the avail-
ability of credit for those consumers who present a greater risk of
default.

Third, this result would be exactly the wrong policy prescription,
particularly in this economic environment. As the mortgage crisis
has unfolded, we have had a progressive tightening in the credit
markets, and many believe we are near or in a recession.

To ease the impact of a slowdown on our economy, the Fed has
aggressively lowered the Federal funds rate, and Congress has
passed a bipartisan stimulus package. H.R. 5244 could significantly
counteract the positive effects of both of those policy initiatives.
Madam Chairwoman, that would be especially unfortunate since
the regulators, those policymakers uniquely positioned to evaluate
the complex and dynamic credit card industry, are poised to ad-
dress all of the issues targeted by H.R. 5244.

Under its new Regulation Z rule, the Fed proposes a 45-day no-
tice period for all types of repricing. The new rule also offers im-
proved disclosure requirements for payment allocation, minimum
payment, and interest rates. And that is just a partial list.

Equally importantly, Chairman Bernanke has confirmed before
this committee that the Fed will supplement its Reg Z rule with
new credit card rules under its UDAP authority. It seems likely
that those rules will go to the core of the committee’s concerns. We
believe that such rules may provide the best, safest, and most di-
rect road to reform.
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Capital One has publicly called for balanced, reasoned change
that can be implemented quickly, would improve disclosure, and
enhance customer choice. We have also sought to work coopera-
tively with you and the committee. Though we must respectfully
disagree about the impact of H.R. 5244, I want to thank you again
for the opportunity to express our views.

[The prepared statement of Mr. Finneran can be found on page
101 of the appendix.]

Chairwoman MALONEY. And thank you very much for your testi-
mony.

Mr. Ausubel?

STATEMENT OF LAWRENCE M. AUSUBEL, PROFESSOR,
DEPARTMENT OF ECONOMICS, UNIVERSITY OF MARYLAND

Mr. AUSUBEL. Chairwoman Maloney, Ranking Member Biggert,
and members of the subcommittee, my name is Lawrence Ausubel,
and I am a professor of economics at the University of Maryland.
I am honored by the invitation to appear before you today.

Credit card debt poses a common pool problem. Since it is not se-
cured by any collateral, and since recoveries will be allocated pro
rata under bankruptcy, each card issuer is motivated to try to col-
lect from the common pool, and the attempt to collect by one issuer
may pose a negative externality to others.

When a consumer becomes financially distressed, each credit
card lender has an incentive to try to become the first to collect.
A useful explanation of penalty interest rates and universal default
clauses is that each issuer is seeking to maximize its own indi-
vidual claim on this common pool of debt.

To the extent that the financially distressed consumer is still
able to repay any debt, a high penalty rate, such as 29.9 percent,
takes advantage of the situation and provides incentives for this
issuer to be repaid in front of other lenders. And to the extent that
the consumer repays no debt, the high penalty rate maximizes the
issuer’s nominal loan balance, and therefore the issuer’s pro rata
share of recoveries following bankruptcy.

Since every credit card issuer has this unilateral incentive to
charge a high penalty rate, the likely outcome is inefficiently high
penalty rates. As such, this common pool problem may be viewed
as a market failure, yielding scope for Congress to intervene in use-
ful ways.

Universal default clauses arise in similar fashion. Each issuer in-
dividually has the incentive to impose penalty pricing when a con-
sumer misses a payment to somebody else in order to collect first
from the common pool. This prisoner’s dilemma-like game has the
result that all issuers impose universal default, but no issuer is
any better off if all have it than if none have it.

Indeed, they may all be made worse off;, an overextended con-
sumer suffering a setback is often best dealt with by relaxing the
terms of the loan and giving the consumer an opportunity to get
back on his feet. Instead, penalty pricing and universal default cre-
ate an explosion of finance charges from which it is difficult for the
consumer to emerge.

Given the current turmoil in credit markets and in real estate,
additional pressure on consumers from credit card debt would be
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particularly unfortunate. Such pressures could be reduced if the
proposed bill becomes law in a timely fashion.

While it is almost axiomatic that consumers who have triggered
penalty rates are greater risks than consumers who have not, I am
unaware of any empirical evidence that the magnitude of higher
rates bears any close relation to the magnitude of enhanced risk.
Quite to the contrary; it is evident from other aspects of credit card
pricing that the levels of many fees are based more on the relative
insensitivity of consumer demand than on any particular relation
to cost.

Good examples are the 3 percent surcharges recently imposed by
most issuers on credit card transactions made in foreign currencies,
the $39 late fees imposed irrespective of the number of days pay-
ment is late, ete.

As part of my written statement, I have included a new paper,
co-authored with Professor Amanda Dawsey of the University of
Montana, developing an economic model of the issue. While our
analysis is very preliminary and incomplete, the penalty interest
rate appears to be higher under universal default, and the higher
interest rate appears to exceed the enhanced credit risk associated
with missing a payment.

A second result is that the probability of full repayment after
missing a minimum payment is lower under universal default.

Third, it appears that social welfare is frequently lower with uni-
versal default than without it.

Separately from these issues, let me briefly observe that any
time/any reason repricing would appear to be detrimental to com-
petition in the credit card market. This conclusion comes from
standard considerations in industrial organizations, such as search
costs and switch costs.

How can a consumer comparison shop if all he is told about fu-
ture pricing is, we may change your APR and fees “based on infor-
mation in your credit report, market conditions, business strate-
gies, or for any reason?” That is a quote from the current Bank of
America disclosure.

Thank you.

[The prepared statement of Professor Ausubel can be found on
page 76 of the appendix.]

Chairwoman MALONEY. Thank you.

Ms. Franke?

STATEMENT OF CARTER FRANKE, MARKETING EXECUTIVE,
JPMORGAN CHASE

Ms. FRANKE. Madam Chairwoman, and members of the com-
mittee, good morning. My name is Carter Franke and I am a senior
vice president at JPMorgan Chase. I am proud to represent today
the 20,000 Chase card service employees who serve the needs of
more than 100 million Chase card customers each and every day.

Chase believes that building solid customer relationships is the
best approach to long-term success in the credit card or in any in-
dustry, and we have worked to deepen those relationships for a
number of years.

Last year we articulated before Congress and in many other
venues our belief that the appropriate use of credit cards involves
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a shared responsibility between banks and their customers. We
said that credit cardholders need to use their cards responsibly,
only purchasing what they can afford, never exceeding their credit
limits, and making their payments on time.

For banks like Chase, our responsibilities include the need to lis-
ten and respond to customer needs, to communicate clearly about
our products, to make sure customers understand the terms of our
agreement, and to go further by helping them live up to those
terms.

That is why early last year we developed our Clear & Simple
program, to make sure that customers have clear information and
to help simplify their relationship with us. Clear & Simple provides
tools that help customers manage their accounts and use those
tools and therefore virtually eliminate the possibility of ever paying
a penalty fee.

Also last year, after listening to our customers, we decided to
make a major policy shift. As of March 1st of this year, we no
longer use credit bureau information to initiate a reset of a cus-
tomer’s rate with us. We very much appreciated your announce-
ment applauding our change, Madam Chairwoman. We believe that
both in principle and practice, we share your concerns for con-
sumers who use credit cards.

However, in order to avoid the unintended consequences of high-
er interest rates and decreased access to credit for consumers, we
believe that great caution must be exercised in the process of turn-
ing these concerns into complex new legislation.

Even though Chase does not engage in a number of the practices
the bill would prohibit—for example, two-cycle billing and bureau-
based repricing—we do believe that the overall impact of the legis-
lation would be to lessen our ability to price according to the indi-
vidual risk profile of our customers, which is the bedrock of the
competitive credit card industry today.

Study after reputable study, including those by the GAO, the
Federal Reserve, and just last month by the Congressional Re-
search Service, have concluded that the ability to measure and
price according to individual risk has significantly lowered average
interest rates and brought credit cards to millions of Americans
who could not have gotten them 15 years ago.

While the bill has the admirable goal of protecting consumers, it
seeks to do so through complex, expansive rules and restrictions
that would micromanage the banks’ ability to charge or change in-
terest rates based on indicators that we know significantly raise a
customer’s risk of default. At Chase, for example, we know that 30
percent of customers who are late twice in one year will eventually
default on their loans, an expensive process that raises cost for
other customers.

Without the ability to mitigate risk, banks will have to reduce
the number of people they are able to make loans to, depriving
many families access to mainstream credit and possibly driving
them to subprime markets where interest rates are exorbitant.

We believe that the Federal Reserve Board’s process to put more
information and greater control in the hands of consumers, com-
bined with a commitment to ban practices that are unfair or decep-
tive, is preferable to the legislation currently under discussion, and
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that Congress should let the Fed’s process continue to determine
its effectiveness.

In summary, let me quote Chairman Bernanke, speaking to the
committee several weeks ago: “Onerous regulations that create re-
ductions in credit availability unconnected with the issues of disclo-
sure would be a negative in the current environment.” That is our
point.

We are concerned that this bill would reduce the availability of
credit at the very time when Congress is doing all it can to increase
credit availability and stimulate the economy.

Thank you very much, and I look forward to your questions.

[The prepared statement of Ms. Franke can be found on page 105
of the appendix.]

Chairwoman MALONEY. Thank you very much.

We have been called for two votes, and there are 8 minutes left
in the vote. I did want to note that Chase did voluntarily incor-
porate some of the best practices that were in our Bill of Rights,
and we congratulate you for that, and Bank of America, too, for
those actions.

But we are going to break now for two votes, and we will be right
back. Thank you so very, very much, and I apologize for this incon-
venience.

[Recess]

Chairwoman MALONEY. The hearing will be called to order. Will
the witnesses please take their seats, and we can resume in a few
moments with Mr. Oliver 1. Ireland.

STATEMENT OF OLIVER I. IRELAND, PARTNER, MORRISON &
FOERSTER

Mr. IRELAND. Chairwoman Maloney, Ranking Member Biggert,
and members of the subcommittee, I am a partner in the Wash-
ington office of Morrison & Foerster. I was an Associate General
Counsel at the Federal Reserve Board for over 15 years. And I
have worked on credit card issues since 1975. I am pleased to be
here today to discuss H.R. 5244, the Credit Cardholders’ Bill of
Rights Act of 2008.

The current credit card disclosure regime has not kept up with
the market. Recognizing this, in June 2007, the Federal Reserve
Board proposed a comprehensive revision to the credit card provi-
sions of its Regulation Z that address many of the issues raised by
H.R. 5244,

In addition, the Board is exploring additional credit card issues
under its unfair and deceptive acts and practices authority. It is
premature to address credit card practices in legislation until these
initiatives are completed, probably later this year.

The regulation of consumer credit is highly technical, and the
risks from acting on inadequate information or simply imperfect
drafting are significant. Unfortunately, I believe that H.R. 5244 re-
flects some of these problems.

H.R. 5244 may lead to increased rates and reduce credit avail-
ability. For example, H.R. 5244 would limit risk-related increases
in APRs on existing balances, would prolong the payoff of these
balances, limit changes in terms generally, and require 45 days’ ad-
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vance notice and an additional 90-day opt-out period for rate in-
creases.

The Federal Reserve Board’s proposal is far simpler. It would re-
quire 45 days’ prior written notice before increasing rates that ap-
plies to both changes in terms and default pricing. These prior no-
tices in the Board’s proposal would give a cardholder ample oppor-
tunity to seek a better rate elsewhere.

In addressing double-cycle billing, H.R. 5244 appears to mandate
grace periods that are not now provided for and to outlaw current
interest rate calculation practices that are not considered to be
double-cycle billing. Under the Board’s proposal, double-cycle bill-
ing would continue to be disclosed in solicitations and account
opening disclosures. If this does not fully address concerns, addi-
tional disclosures could address the issue without outlawing unre-
lated practices.

H.R. 5244 would require pro rata allocation of payments to bal-
ances that are subject to different rates, thereby discouraging low
promotional rates that can help customers to change accounts
when their rates on existing accounts are increased. Under the
Board’s proposal, credit card issuers would be required to make a
new payment allocation disclosure for discounted cash advance or
balance transfers. This disclosure could be broadened to other cir-
cumstances where different rates apply to different unpaid bal-
ances.

H.R. 5244 would require statements to be sent at least 25 cal-
endar days before the due date, a 75 percent increase over current
Regulation Z requirements. This would discourage grace periods or
require higher rates to address lost income. The Board’s proposal
would improve disclosures on due dates, cutoff times, and fees for
late payments, and therefore, I think, addresses the issue.

I think H.R. 5244’s impact could go beyond consumer credit. Sig-
nificantly, America’s small businesses, which account for over 50
percent of the domestic workforce, rely heavily on credit cards.
Over 77 percent of small businesses use credit cards to pay busi-
ness expenses, and nearly 30 percent use cards to help finance
their business operations. Not only is H.R. 5244 likely to affect
rates and availability of credit for consumers, but it is also likely
to raise rates and reduce the availability of credit for small busi-
nesses.

Finally, a significant source of funding for credit cards is derived
from asset-backed securities. In an environment where market con-
fidence has been shaken, any market perception that the risk pro-
file of credit card receivables is changing could lead to a reduced
access to this source of funding for card issuers that would require
issuers to further tighten credit standards and raise rates.

Thank you for the opportunity to be here today. I would be happy
to answer any questions.

[The prepared statement of Mr. Ireland can be found on page 108
of the appendix.]

Chairwoman MALONEY. Thank you so much for your testimony.

And our final witness is Ms. Porter.
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STATEMENT OF KATHERINE M. PORTER, ASSOCIATE
PROFESSOR, THE UNIVERSITY OF IOWA COLLEGE OF LAW

Ms. PoRTER. Madam Chairwoman and members of the sub-
committee, my testimony explains two key benefits of enacting
H.R. 5244. First, it would provide Congress with timely, reliable,
and complete data about credit card markets. Currently, such in-
formation is virtually nonexistent. The second focus of my testi-
mony is explaining the innovative and important ways that this
bill would empower consumers to responsibly use their cards.

As Members of Congress, you work to ensure that our laws pro-
mote sound financial behavior and encourage positive economic
growth. Effective lawmaking about credit cards requires knowl-
edge, yet Congress and other agencies have almost no information
about the actual functioning of credit card markets.

Even the most powerful regulators or investigative agencies, like
the OCC or GAO, cannot reliably answer basic, key questions about
how American families use credit cards. How many households pay
overlimit fees each month? What is the average actual interest rate
charged to a revolving account balance?

Similarly, very little is known about the profit structure of credit
card issuers. Without such information, it is impossible to guard
against a credit bubble and to ensure appropriate underwriting.
Congress cannot rely solely on the card industry, consumer advo-
cates, academic researchers, or Federal agencies to provide the nec-
essary data.

Such information will be at best only partially complete and at
worst perhaps self-serving or unreliable. Without the legal man-
date for data contained in H.R. 5244, Congress cannot fully under-
stand and monitor credit cards, despite their powerful role in our
economy.

This bill would dramatically improve knowledge by gathering
data on the types of transactions that incur fees or specialized in-
terest rates by measuring how many cardholders pay such fees or
rates and by documenting how issuers earn their revenue.

Armed with such data, Congress and Federal regulators can
monitor the economic wellbeing of American families and the finan-
cial stability of card issuers. Congress needs timely and comprehen-
sive data to regulate effectively. Enacting H.R. 5244 would give you
such information, allowing you to assess whether our credit card
policies need further reform.

H.R. 5244 takes a moderate approach. At its core, this bill is
about ensuring that consumers who try to use their cards in a re-
sponsible manner are able to succeed. It empowers cardholders to
avoid default and to honor the terms of their card agreements. This
bill would encourage responsible card use in at least three ways.

First, it would commit consumers to set a firm limit for their
cards. Issuers would have to honor these limits, and could not
charge an overlimit fee if they extended additional credit in con-
travention of a consumer’s express desire. Helping consumers stay
within their credit limits is a sound financial practice that reduces
the risks to consumers and issuers.

The bill also limits issuers to imposing an overlimit fee only one
time in a billing cycle. Issuers can manage their risk by refusing
to authorize transactions that would exceed the bill. The law would
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merely prevent companies from churning overlimit fees for profit if
they voluntarily take on additional risk.

The bill also would reward consumers who do not overspend after
exceeding the limit because such consumers could only be penalized
for two subsequent months after initially exceeding a limit.

The bill also empowers consumers to pay their credit card bills
on time by creating standardized billing practices. Consumers who
have the means to pay on time and intend to do so should be able
to succeed in that goal, and not be tripped up by confusing and
varying rules. The bill proposes a uniform rule that payment is
timely if received by 5 p.m., and would prohibit issuers from impos-
ing a late fee if a consumer could show the payment was mailed
7 days before the due date.

The final way the bill promotes consumer responsibility is its re-
quirement that the most vulnerable consumers pay the up-front
costs of obtaining a card. Subprime cards typically have very low
credit limits of $250. Half or more of this amount is normally sub-
sumed with fees charged at account opening. An annual fee, a pro-
gram fee, an account setup fee, and a participation fee are all com-
mon.

If such fees exceed 25 percent of the total credit limit, the bill
would require the consumer to pay these fees before the card may
be issued. This would prevent vulnerable, high-risk consumers
?"odm becoming trapped with an inappropriate card they cannot af-

ord.

By empowering consumers to stay within their credit limits, by
helping them succeed in paying on time, and by ensuring that con-
sumers can afford the high fees of their cards, H.R. 5244 would
promote financial responsible practices that would benefit every-
one.

[The prepared statement of Professor Porter can be found on
page 140 of the appendix.]

Chairwoman MALONEY. Thank you very much for your testi-
mony. We literally just received an endorsement letter from the
National Small Business Association in support of the legislation,
and I would like unanimous consent to place it in the record, along
with various newspaper editorials in support of the bill.

Thank you. Thank all of you. And one of the provisions—actu-
ally, Ms. Porter touched on it—that is in this bill that I like very
much because it is simple and I believe it is very needed, as she
testified, and it is the last provision requiring better data collec-
tion.

We have had trouble getting basic data. For example, I would
like to ask the issuers and Mr. Ireland and anyone else who would
like to comment: How much revenue do card issuers make from
each of the billing practices that H.R. 5244 directly regulates?
Would any issuer like to comment?

Mr. BAER. I will just say that I don’t have that data.

Chairwoman MALONEY. You don’t have it? Well, then, I think it
is fair to ask, then: How can you say that the bill will have a nega-
tive impact on your profits if you don’t have the data?

Mr. BAER. Chairwoman Maloney, I think our central concern
with the bill is less directed directly to profits but more just the
ability to put into practice the risks that we measure and see in
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the marketplace. In fact, one could argue that the effect of the bill
will simply be to change the way banks and issuers make profits.
But our central concern is whether we can price for risk for cus-
tomers who are exhibiting higher risk.

Chairwoman MALONEY. Well, does any other issuer have a com-
ment on this, of having the data? No one? Mr. Ireland? Any aca-
demic? No one wants to comment? Mr. Ausubel?

Mr. AUSUBEL. The only comment that I would make is that the
last time that I was privy to such things, Visa, the organization,
collected such numbers, aggregated them over all issuers, and dis-
tributed it to their members, including Bank of America. The title
of the document at the time was the “Visa Profitability Analysis
fReport,” and it gave breakdown according to finance charges versus
ees.

Chairwoman MALONEY. Well, thank you. Mr. Levitin?

Mr. LEVITIN. I do not have direct knowledge of the profitability
of issuers for any of these practices myself. However, I would bring
to the committee’s attention that I recently saw a resume from a
senior vice president at HSBC, and one of the lines on her resume
was that she previously worked at MBNA, which is now part of
Bank of America, and she had headed up their risk-based repricing
initiative.

The resume boasted that this initiative brought in $52 million of
net income before tax to MBNA. What I think is interesting about
it is that this resume did not phrase this in terms of, we were just
covering loss. Instead, this was seen as—this was being boasted as,
I am making the bank more profitable, that this is a profit center
rather than just hedging against risk.

Chairwoman MALONEY. Well, in response to Mr. Baer’s testimony
that they were just pricing for—looking at risk-based pricing. And
I really would like to ask, based really on the testimony that you
gave, Mr. Levitin, where you said that toddlers and pets are issued
credit cards, and certainly many parents complain to many of us
that their teenagers and college students are getting credit cards—
but seriously, what evidence is there that pricing is based on risk
and that it is done with any competence?

Senator Levin held a compelling hearing earlier this Congress in
which he made a good case that credit card companies increase
rates with no basis in fact. He had witnesses who had multiple
rates from the same cardholder. And how do multiple rates for the
same cardholder show any reflection of the risk of the cardholder?

Aggin, I ask any issuer or Mr. Ireland or any academic to re-
spond.

Mr. BAER. Chairwoman Maloney, I would like to respond, I
guess, to the toddlers and pets point, as I think it represents a fun-
damental misunderstanding of the difference between marketing
and credit extension at issuers.

We send out millions of pieces of mail, obviously, in order to mar-
ket our credit cards. We purchase lists in order to find out who we
should be marketing to. That may mean that we end up sending
a marketing solicitation, for example, to a toddler. Say, for exam-
ple, a toddler signs up on the Carolina Panthers Web site as a fan.
If we have a Carolina Panthers card, we may send that toddler a
card, even more likely if the toddler lies about his or her age.
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That is not to say, however, that toddler is ever granted credit.
The toddler would have to send in an application. That application
would ask for their age. And then once the application was re-
ceived, we would check on that toddler’s credit score. We would
pull a bureau report, we look at their credit history, and we would
see that they had no credit history.

So although that toddler or pet might get a mailer, there are
really three reasons they would not get a card: First, because it is
illegal; second, because they have no credit history and are unlikely
to repay; and third, especially with the pets, we find that they have
trouble pulling the cards out with their little paws.

[Laughter]

Chairwoman MALONEY. But then to the more serious point: How
do multiple rates for the same cardholder show any reflection of
the risk of the cardholder? That was a point that was made in the
Levin hearing and other hearings, and that is made really by indi-
viduals to our offices.

Mr. BAER. I will let the other issuers have a turn as well. But
I think that is reflective of the competition in the industry. A given
customer might receive a better rate as a result of a promotion,
which again we are trying to take market share from a competitor.

If the customer is part of an affiliate group—for example, a Pan-
thers fan or a member of the National Education Association or a
medical practice group—that affiliation might get them a better
rate. So it is really a reflection of competition that we will offer dif-
ferent rates based on how someone qualifies for a solicitation. But
I will let others talk as well.

. Chairwoman MALONEY. Would anyone else like to comment be-
ore—

Mr. IRELAND. Just a short comment, Chairwoman Maloney. The
analysis of risk is an attempt to predict future behavior, and that
is necessarily imprecise. And I would be kind of surprised to see
multiple issuers, for example, agreeing 100 percent on the risk of
any individual person who wasn’t in bankruptcy or wasn’t, at the
other end of the scale, in super-prime territory.

The question is not, it seems to me, whether that works all the
time. The question ought to be: Is that a good idea, and should peo-
ple be doing that? And I think, economically, pricing for risk is a
very sound principle and is a key to market economies.

Chairwoman MALONEY. Well, the question was on the same card-
holder having different cards with the same issuer with different
rates. I guess another way of asking it is: What data do any issuers
have to support the argument that repricing is based on risk? Any-
one? Any comments from anyone?

Ms. FRANKE. I would be glad to respond to that, in that we would
love to share with the committee, for furthering the education of
everyone, the statistical probability that we see, which is difficult
to discuss in detail here. But again, we would be more than happy
to share that information that is indicated by the reasons that a
customer goes into default with one of our credit card companies.

And we can assure you that there are indications that a cus-
tomer is more risky, which will lead us to make a pricing change.
And at Chase, we only reprice a customer now if they do not live
up to the terms of their agreement with us. And we can show you
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indeed that if a customer defaults on their agreement with us, that
their risk has increased and that we need to take an appropriate
price change to cover that risk.

Chairwoman MALONEY. Mr. Ausubel? And then my time is ex-
pired.

Mr. AUsUBEL. The point that I think is worth emphasizing is
that there is no reason under economic theory that you would ex-
pect that the issuer is simply going to assess the exact amount of
extra risk and then price equal to that amount.

Suppose you have a customer whom you believed had a 5 percent
extra probability of default. But suppose your model told you that
you could raise their rate by 10 percent and they probably wouldn’t
leave you. Then you will do it. They are not interested in simply
coming up with the number and then setting their price equal to
the cost.

Chairwoman MALONEY. Yes. That was the point that was made
in Ms. Warren’s testimony earlier.

Would you like to augment?

Okay. Ms. Biggert.

Mrs. BIGGERT. Thank you, Madam Chairwoman.

I would like to continue a little bit on this risk issue. Let’s say
we have—and maybe, first of all, Ms. Franke, because you said you
don’t include FICO scores or anything as far as looking at some-
body’s credit. But let’s say somebody has had a card with one of
the issuers for a long time.

One of the cardholders has an income of $45,000. They have just
defaulted on a car loan. They have defaulted on three other cards.
And they have not paid their mortgage in 3 months. And the other
person has maybe—could be the same amount of money, but let’s
say they have a higher income and they have one card, and they
always pay the full balance on time.

Do you think that the risk of the customer paying back the card,
the one who has defaulted and had all the problems, do you think
that risk stays the same? Does it go up, or does it go down?

Ms. FRANKE. We would believe that risk was greater with a cus-
tomer who has indicated a difficulty in meeting their obligations.

Mrs. BIGGERT. But you are saying then that that should not be
taken into account, whether to raise the interest rate?

Ms. FRANKE. We are saying that at Chase, we believe that the
best way for us to deal with our customer is to limit our pricing
actions to those things that the customer understands would cause
them to be in default with us. And that is missing a payment, ex-
ceeding their credit limit, or writing us a check that does not have
sufficient funds.

I do believe, however, that as a statistical indicator, that risk
would be increased if someone is significantly in default on other
obligations.

Mrs. BIGGERT. But you would just keep them on the—as long as
they paid your card, there is no—

Ms. FRANKE. That is correct. At Chase we believe that we can
adequately manage the risk based upon their behavior with us.

Mrs. BIGGERT. Okay. Mr. Ireland, would you comment on that?
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Mr. IRELAND. Well, I would like to go back just a moment to Con-
gresswoman Maloney’s example because it shows, I think, part of
the difficulty with the bill.

If I am a card issuer and I give multiple cards to the same per-
son and my system is working right, I ought to be charging them
the same rate on different cards, I think. I think the way the bill
works, as I read the language of the bill where you make changes
going forward based only on the performance of that account, that
the bill would actually create a situation where it is much more
likely that you would be charging the same cardholder different
rates on different accounts because you couldn’t consider the per-
formance in another account for the individual account. And to the
extent that is viewed as a problem, it aggravates that problem.

Mrs. BIGGERT. Thank you.

Mr;) Baer, what would you do with do with the two separate
cases?

Mr. BAER. Sure. I think it is worth noting here that, again, there
are two different ways where customers primarily get repriced. One
is through trigger-based default repricing. At Bank of America, we
will only do that based on two types of events, late or overlimit,
not bounced check; and we will only do it, again, if they do it twice
within a 12-month period. And even then, we do an individualized
risk assessment.

But I think it is fair to say that is how most people get repriced
across the industry, is by default repricing. We also—and this is
one of the reasons we can be more forgiving with respect to default
repricing—we also do look at someone who is, as you described, de-
faulting to other issuers.

Again, 94 percent of our customers for 2007 ended up with a
lower or the same rate as at the beginning of the year. But there
were a percentage of customers—I think it was actually 2 to 3 per-
cent—who we risk-based repriced because of behaviors such as de-
faulting with other issuers, maxing out their credit lines.

Again, we hesitate to do that because this is a competitive mar-
ket and we don’t want to lose customers and they don’t like it. But
in those cases, we feel there is genuine risk that merits that repric-
ing. And I think to Ms. Franke’s point, I mean, our numbers show
that if you identify that group of people with those risks, they actu-
ally default at a 50 percent higher rate than our average cus-
tomers.

So that again to us demonstrates the predictability of the models
and the fact that this is legitimate risk-based pricing.

Mrs. BIGGERT. What about the customer who always pays the
minimum balance, never pays off any of it? Doesn’t that exponen-
tially raise the—well, the monthly payments go that it compounds
interest at such a high rate that eventually they are just going to
run into their credit limit.

Mr. Baer?

Mr. BAER. First let me stress that is an unusual case. I think we
have looked at our numbers, and we have only about 1 percent of
our customers who are paying only the minimum payment for, I
think, 6 months in a row. So that is very unusual behavior.

And I think most of our customers—in fact, you could say 99 per-
cent of our customers—understand that the responsible way to
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manage credit is not just by making the minimum payment every
month. So that is certainly a risk flag.

But I think when you look at the way that we model, it would
be unusual for someone—perhaps even rare—for someone to be re-
priced on a risk basis solely because they are making minimum
payments. It is generally going to take a lot more than that.

Mrs. BIGGERT. Would you be happy if the Fed acts to solve the
issues of concern? Does it matter to the issuers whether the regu-
lators make changes or Congress?

Mr. Ireland?

Mr. IRELAND. Well, my experience is that in technical areas like
this, the regulators will go in with a scalpel and do it more pre-
cisely and with less error. And I think one of the debates that has
been going on here is how to separate out what some people con-
sider inappropriate practices from dealing with legitimate risks.
And I think that the regulators have—are better equipped to do
that than the Congress is.

Mrs. BIGGERT. Ms. Franke?

Ms. FRANKE. We believe that the regulatory process should be al-
lowed to continue, and that it will accomplish a great deal of what
the legislation is attempting to accomplish.

Mrs. BIGGERT. Mr. Finneran?

Mr. FINNERAN. Yes, Congresswoman. We agree that the Fed has
all the power. And in fact, they are three-quarters of the way
through addressing a lot of these issues in their proposal to revamp
the disclosure rules on Reg Z. And again, with the latest comments
by Chairman Bernanke, they are going to take it further and con-
sider taking action under their unfair and deceptive acts and prac-
tices authority with respect to some of the problems that we have
been talking about here with the committee.

Mrs. BIGGERT. Mr. Baer?

Mr. BAER. The same.

Mrs. BIGGERT. And Ms. Warren, would you think that could be
solved by regulation?

Ms. WARREN. Well, the problem is, I think, as we heard, they
haven’t regulated. If you have regulators whose principal responsi-
bility is to ensure the profitability of the banks rather than to pro-
tect the customers, then we end up with the circumstances we have
that Chairman Frank started with.

And that is we don’t hear the words “consumer protection” spo-
ken by a Federal Reserve Chairman for just about 27 years. And
I don’t think we can afford to go another 27 years of letting the
banks make up the rules on what kinds of credit card practices
they want to engage in.

Mrs. BIGGERT. But when he said in the testimony this time, it
was consumer protection.

Ms. Porter?

Ms. PORTER. I would just echo Ms. Warren, that he said con-
sumer protection. And he may be the Federal Reserve Chairman
for another year or 2 years or 3 years or 4 years, but our Congress
is charged with making laws that endure and stand the test of
time, and with balancing the rights of consumers and regulators.

The Federal Reserve’s primary responsibility is to ensure the sta-
bility of the banking system. I am glad that Chairman Bernanke
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is going to also embrace, for the first time in basically my lifetime,
the obligation to use the unfair and deceptive practices authority.

Mrs. BIGGERT. Well, these regulations will be out at the end of
this year, so I think that will be an issue that will be taken care
of by then.

I yield back.

Chairwoman MALONEY. Mr. Watt?

Mr. WATT. Thank you, Madam Chairwoman, and thank you for
this hearing because I think this is a complicated area and the
need for hearings on the bill extremely important.

Let me just deal with one thing about the variation changes in
payment dates, particularly for people like me who pay bills only
once a month. When somebody changes my payment date, it is a
major, major problem.

Is there some business justification for that? I think all three of
the representatives of companies here testified that your company
doesn’t do it. That is a different question. But is anybody prepared
to make a business case, a justification case, for being able to just
change a payment date?

Mr. BAER. I guess I would make more of a calendar case than
a business case. For us, as I understand it—and this gets down
into the weeds—we basically try to keep a 30-day cycle. But it is—
and it ideally would be the first business day of one month to the
first business day of the next. The problem arises, though, that you
have Saturdays and Sundays, and we don’t have them come due
on Saturdays and Sundays. Same for holidays.

So depending on what month you are in, how many days there
are in the month, depending on how many holidays there are in
that month, it is going to move around a little bit. But we certainly
don’t try to move it around—

Mr. WATT. I understand. That is not the question I am asking.
I am asking, is there some real overwhelming business justification
for having the right to change a date, a payment date, arbitrarily?
Well, “arbitrarily” is a bad word, but to change a payment date?

Mr. BAER. Again, I think the only reason our payment date
would move around, other than as you might expect it, is for the
reason I have given. But otherwise, we don’t do that.

Mr. WaTT. All right. Let me see if I can zero in on this Visa re-
port that Mr. Ausubel talked about.

What year did that cover? Do you remember?

Mr. AUSUBEL. It was getting published annually, and it may still
exist.

Mr. WATT. So is that something you could get access to and pro-
vide to the committee to help us evaluate the relative benefits that
are coming from late payment fees or other kinds of fees versus in-
terest rates?

Mr. AUSUBEL. My assumption is that you would have to make a
formal request to a bank that is a member of Visa or a request to
Visa itself.

Mr. WATT. Bank of America is a member of Visa. So is that
something you all could get access to and provide to the committee?

Mr. BAER. I don’t know about the particular report, but we are
certainly happy to work with the committee and get that kind of
information if it is available.
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Mr. WATT. On this issue of fees versus rates, the obvious appear-
ance to the whole world is that the credit card industry, everybody
in it, is making a lot of money on fees versus rates. Is that the case
or—I mean, you know from your own personal bank’s experience
surely how much you are making on fees versus actual interest,
don’t you?

Mr. BAER. Yes. No, I don’t know the exact—

Mr. WATT. I am not asking you the exact amount. But you are
making a profit on late fees, aren’t you?

Mr. BAER. Actually, if you look at the amount that we gain in
late and overlimit fees, it is a fraction of the amount that we lose
in credit losses. So our late and overlimit fees are—I'm just guess-
ing—

Mr. WATT. But credit losses are supposed to be priced by interest
rates, aren’t they?

Mr. BAER. Well, that is what I am saying, is—

Mr. WATT. I mean, isn’t that the risk-based that—am I missing
something here? The risk-based analysis is supposed to get you to
a rate that covers credit losses. Isn’t that right?

Mr. BAER. Exactly, Congressman. What I am saying is that the
late and overlimit fees are not sufficient to cover our losses. That
is why we rely upon interest, including risk-based interest, in order
to recoup those losses and earn a reasonable risk-adjusted—

Mr. WATT. I guess the question I am asking is: Should you be
relying on late payment fees to cover those before you are relying
on interest rates? You are saying you rely on interest rate adjust-
ments to cover those losses because late payment or other fees
don’t cover them. Shouldn’t it be the reverse, I guess is the ques-
tion I am asking.

Mr. BAER. Well, and again, this speaks to the competitive mar-
ket. I mean, it would be nice to be able to rely, for example, on an-
nual fees. But what our customers show is that they don’t like high
late and overlimit fees, and they will change issuers if we charge
them. So that is why we tend to rely more on interest. There may
be other dynamics at work, but I think that is one.

Mr. WATT. My time is up—5 minutes goes so fast—and I have
a whole list of questions. But I will yield back.

Chairwoman MALONEY. Mr. Ausubel had his hand up. Did you
want to make a comment on his testimony?

Mr. AUSUBEL. I think, to give a fairly direct answer to the ques-
tions that Mr. Watt was asking, there is no doubt in my mind that
issuers have erected an array of policies meant to induce con-
sumers to accidentally miss payment—for example, delaying the
mailing of statements, and giving a fairly short time for them to
send checks in.

I, myself, was subject—I paid a bill one day late last month and
was assessed a $38 late fee and a finance charge of around $40.

Mr. WATT. I think that has happened to every single one of us
at one time or another, including myself in the last month. So I
don’t think there is any dispute about that, which is one of the
things that troubles people. And it was as a result of a change in
the payment date. That is what is troubling to people, I think.

So I personally don’t have any problem with assessing risk and
charging interest based on that assessment of risk. But I think
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what is troubling here to a lot of people is that the interest rate
that is being charged is really not reflective of anything any more
because, to the extent that risks are being covered, they are really
being covered, as Mr. Baer said, primarily by late payment fees
rather than having an interest rate that factors in the actual risk
that is being taken.

So I am sorry, Madam Chairwoman. I had already yielded back.

Chairwoman MALONEY. I thank the gentleman. That is an impor-
tant point, and as you know, the bill sets a specific pay date and
a specific time so that people will not be tripped up in the future.

Mr. Castle?

Mr. CASTLE. Thank you, Madam Chairwoman.

Let me start by asking for unanimous consent to submit a chart
that shows revenues and profits of credit card issuers and a card
industry directory for $100 credit card assets. And this was done
in October of 2006. It reflects 2004, and it is GAO’s, “Credit Cards:
Increased Complexity in Rates and Fees Heightens Need for More
Effective Disclosures to Consumers,” sort of in response to your
earlier question about some of the numbers which I have. You may
want to examine it.

Chairwoman MALONEY. Without objection, it is so ordered.

Mr. CaSTLE. This is sort of an unusual panel as I sit here and
listen to you and read your testimony. Unfortunately, I had to be
out while most of you spoke. Generally speaking, the banking insti-
tutions represented here seem to have much better practices, if not
excellent practices, in this area, and perhaps some of these changes
we are talking about have already been made by many of your in-
stitutions.

There is some disagreement about the best methodology of regu-
lating, and I am going to try to examine this because I am con-
cerned that we are jumping ahead of both Regulation Z and the un-
fair and deceptive practices policies which the Federal Reserve is
getting ready to make public in the next couple of months, at least
according to what Chairman Bernanke told us when he was here.

I tend to agree with what Mr. Ireland said, that regulators may
balance interests more precisely and are better equipped to do it
than we are on some subjects. I worry about broad legislative pro-
posals when perhaps a better way to protect consumers could be
done by regulation in a more precise way.

So let me just start, Mr. Ireland, by asking you: Does the Federal
Reserve Board have sufficient authority to rewrite card disclosures
to address current concerns?

Mr. IRELAND. Yes.

Mr. CASTLE. And Ms. Porter, you mentioned that you are con-
cerned this has gone on for years without regulation. I think we all
share that concern. I don’t think anyone up here thinks that we
shouldn’t be doing this. It is a question of how we are going to do
it.

But have you factored in that they are looking closely at Regula-
tion Z and what they have said about the unfair and deceptive
practices at the Federal Reserve?

Ms. PORTER. I think that it is possible that a Federal regulator
could attempt to correct many, although not all, of the practices
covered in H.R. 5244. But those regulations are more easily
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changed, and the fundamental focus of the Federal Reserve has not
been on ensuring consumer protection.

And indeed, the Federal Reserve, unless it acts—has authority to
supervise certain kinds of banks. But it also has authority to imple-
ment Regulation Z. But its past actions for the last 30 years have
emphasized disclosure, disclosure, disclosure. And many of the pro-
visions that H.R. 5244 would ban are not related to disclosure.

Mr. CASTLE. Well, you can’t—I mean, I would imagine, like me,
you would like to see all this before we go too far. I mean, I just—
you may be right about what you are saying. I don’t know. But I
am sort of curious as to what is going to be in Regulation Z and
what is going to be in this unfair and deceptive practices report
that they are going to give so we can determine if what you are
saying is correct. It may well be, but I think that is something that
we need to do.

Mr. Ireland, can the consumers avoid the fees that many have
complained about here today?

Mr. IRELAND. I think generally the answer is yes. If the con-
sumers understand their accounts, pay attention to their accounts,
and deal with them carefully, I think they can avoid the fees. I per-
sonally cannot recall incurring one of those fees, so it is at least
possible for somebody to do that. And I charge on my credit card
in preference to any other means of payment because of additional
rights I get in terms of claims and defenses under the Truth in
Lending Act.

Mr. CASTLE. Did you say you personally can’t recall incurring
any of those fees just now?

Mr. IRELAND. That is correct.

Mr. CASTLE. You are probably the only person in this room who
hasn’t incurred any of those fees somewhere or other.

The credit card industry believes that the legislation before us,
as I understand it, is inflexible and micromanages things in a way
that is likely to increase interest rates for everybody else and re-
duce the availability of credit.

Could any of the credit card companies indicate specifically what
you are concerned about?

Mr. FINNERAN. Yes. There were several provisions, I think, that
were mentioned in our various testimony. One was redefining the
grace period, which extends for all consumers an interest-free pe-
riod where there would be no interest at all charged with respect
to the loans that are made under credit cards. This changes the ex-
isting practices quite dramatically.

I believe another provision was the requirement that payments
be allocated in a particular order, which again is a change from
most of the practice and indeed something that at least we have
found that consumers fully understand and have shown themselves
capable of taking advantage of many of the offers that the competi-
tors in the marketplace make.

And I believe Mr. Ireland had a few other provisions that he
mentioned as well.

Chairwoman MALONEY. The gentleman’s time has expired.

Mr. CASTLE. Thank you.

Chairwoman MALONEY. Unless, Ms. Franke, did you want to
make a comment on this?
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Ms. FRANKE. I was just going to make one comment, which was
I would like to add to the point of the consumer enjoying the ben-
efit of low rate offers that we do today through what we call bal-
ance transfers. And I do think, if we are not permitted to allocate
those payments to the lowest rate, you will see those offers elimi-
nated in the market. And we would be able to tell you that the con-
sumer would be very disappointed if that were to happen.

Mr. CASTLE. Thank you. Thank you, Madam Chairwoman.

Chairwoman MALONEY. Mr. Ackerman?

Mr. ACKERMAN. Thank you, Madam Chairwoman.

This whole thing is really a real mess. And the comfort level of
consumers is not improving any, from what I can see, except for
some people maybe around the margins, depending on which credit
card company they might be dealing with.

But one of our colleagues who expressed some concern earlier in
saying that he was concerned about supporting this legislation be-
cause it would—and I will quote him—he said he “feared too many
Americans would be denied credit” if we reined in some of the va-
garies and uncertainties that consumers face fathoming this.

To quote the Pope when he spoke at Gdansk to the boatyard
workers, “Be not afraid.” They will find you and they will give you
credit. If you can’t afford a house, if you have lost your job, if you
can’t verify your income, there are people marketing that they are
going to buy you a house if you sign on the dotted line.

There is no way that you are not going to get offers of credit.
Last calendar year, these are solicitations to me and my wife. That
is last calendar year. At the end of the year, we moved. I can’t tell
you what that does. But one of the things it does is it triggers ev-
erybody—as soon as you pay off a mortgage or apply for a new
mortgage, every credit card company sees you in the crosshairs and
you start getting more and more notices.

I don’t know how they found us so quickly. I couldn’t change my
address on the GPS, and I got to the mailbox at my new place and
I had credit card offers up the wazoo. The interesting thing is I get
some and my wife gets some, sometimes from the same institution,
offering us different rates on identical word for word until you get
to the rate part. And if we are both on the hook for the same card,
I don’t know how that works.

My mom has been gone for 10 years. They found her now at my
new address, and you should see: Her credit rating is better in the
past couple of years than it was for her whole entire life, there are
so many offers.

And if you take a look at the confusion that these things have,
it is absolutely astonishing. I mean, you could pick one out of the
pile and read the back of it, with asterisks and swords and notes
and crosses and everything else you could imagine. And you could
actually read it verbatim one night at the comedy club and walk
away with first prize. It is astonishing.

It is a time for raising hands, I guess, earlier in the meeting.
And I mean, there are people—I try to understand these and I try
to read it to see if there is a good deal because I like a good deal
when I can get one. I don’t find it very often.

But sometimes it is hard to understand what I have to pay in
these great deals that are advertised all over the envelope in 12
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different colors and things. And the zero is always the biggest
thing on the thing, both on the envelope and in iridescent colors
and what have you.

But to figure out what it means and to find out what you are
really paying is befuddling. Even if you are a Congressman who
has been elected 13 times, are on the Financial Services Com-
mittee, taught mathematics, was an investigative reporter, and
thought he was an educated consumer, not knowing half as much
as any of you on the panel, can’t figure out in 5 minutes what he
would be paying if he borrowed $1,000 on a promotion that ended
in 3 months, except if you paid one of the checks that they give you
with your name already printed on it so it is really easy to get into
this thing.

And then you take out a cash advance a month later on the same
$1,000. You pay half of it by the date the thing expires. With cat-
egory A, B, C, and D on the back, how much in real interest would
you be paying if there is a 3 percent transaction fee up front?

And if any of you sitting there are representing a credit card
company, I have your notice in here because I read who you are.
So everybody is represented and then some. So if anybody would
answer the question that I just posed, I will bring the pile to you,
pick out one. You can use a calculator and tell me, at the end of
13 months, what your real interest rate would pay or how much
]ion ddq)llars you are paying. You have the balance of my time. Any-

ody’

Mr. LEVITIN. I can’t tell you the balance. But you know what? It
doesn’t matter because even if I could calculate that, there is prob-
ably an any time/any reason term change in there.

Mr. ACKERMAN. Yes.

Mr. LEVITIN. That means whatever I calculate could be wrong.

Mr. ACKERMAN. So even if you were a much better consumer
than me or any other consumer and really understood the legality,
the fact that they all say, for any reason, if you didn’t pay—if you
defaulted on your Sears card and didn’t pay for your socks—that
is not stocks; that is socks—that your whole life starts to change
on all the credit that you have been issued that you have ever had
and all the cards that you had.

So it really doesn’t matter because any time, any place, any-
where, and for almost any reason, as long as you get notified—and
notified, my goodness, what we have done requiring notification
and privacy. You get three or four notices for each one of these
every year as to the privacy. You can’t keep up with the reading.
And your eyesight doesn’t get better.

It is a real mess. The question I have, and everybody seems to
think that for the most part, Regulation Z is a good thing—the
question is: What good is all this disclosure if all the disclosure
does is tell you the ways that your credit card company can screw
you, but it does it in bolder print or puts it in a box? What good
1s the disclosure? Anybody?

Chairwoman MALONEY. Any comments?

Mr. ACKERMAN. We need more witnesses or I will yield back the
balance of my time.

Ms. FRANKE. I would say that the disclosure—

Mr. ACKERMAN. I am sorry. Pull your microphone over.
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Ms. FRANKE. Excuse me. The disclosure helps the consumer to
make an informed decision. It is a highly competitive industry. The
disclosure will allow the customer to understand what product they
are buying and what features they want to select.

[Laughter]

Mr. ACKERMAN. People are chuckling up here and back there. It
seems that the disclosure is a further attempt to obscure and ob-
fuscate what you are trying to figure out.

Chairwoman MALONEY. And they always have the any time/any
reason tied to it.

Mr. ACKERMAN. Mr. Ausubel?

Chairwoman MALONEY. Okay. Mr. Ausubel, and then we must go
to Mr. Garrett.

Mr. AUSUBEL. Another example that would support what you are
sayirllg is double-cycle billing. As I understand it, there are pro-
posals—

Mr. ACKERMAN. I paid one payment 2 months ago, left New York,
came back to Washington, and had to race back home because my
wife said we had another bill and it was going to be late.

Mr. AUSUBEL. There are these proposals to disclose better dou-
ble-cycle billing. Now, if you are going to do your hand-raising
question, how many people could sit down with a calculator and
compute double-cycle billing? Or, for that matter, how many people
really know what double-cycle billing is in the United States? What
good would disclosing do?

So my read of the regulatory history is that the regulators have
been lax in enacting consumer protections except under the threat
of legislation. So if I am hearing now that some regulations will be
promulgated under the threat of legislation, it tells me you need
legislation.

Chairwoman MALONEY. The gentleman’s time has expired.

Mr. Garrett?

Mr. ACKERMAN. Let me just say something. I didn’t mean to em-
barrass anybody here or any of the companies because you are
among the better that are represented. Thank you.

Chairwoman MALONEY. Thank you.

Mr. Garrett?

Mr. GARRETT. I thank the panel and I thank you for the oppor-
tunity.

Just on the closing notes over here, I presume, just as in your
contracts there is any time/any reason that you may make those
changes, there is an any time/any reason that I as a customer can
just void this contract—or not void this contract, but pay my bill
and, in essence, be out of it.

But again, as I said at the very beginning, I appreciate your tes-
timony. I really have found it all interesting from all sides. Mr.
Levitin, I really found yours quite interesting. I will be reading
through it a little more so I can follow it all. But everyone here,
I do appreciate it.

This issue here with credit cards is really part of a larger issue
that I referenced before, and that is the overall economic issue and
the recession and the problems that we face right now. So I am
going to digress for just a moment to face that larger issue. And
we have Mr. Baer here that I want to throw out this question from.



43

We are having a tougher time with credit markets and tough-
ening in the credit lending in general. Can you give me your
thoughts, your two cents, if you will, on the potential for banks to
issue something called covered bonds to address this issue?

My understanding is this is something that is already going on
over in Europe. It is akin to what we do over here with the GSEs.
It might be a way to open up some of the market and provide more
flexibility and get the credit going again. And it does so, if I under-
stand it correctly—and I will close on this—it does so in a way that
keeps it with the banks, keeps more adjustability by the banks,
and keeps the capital requirements there with the banks, if I am
understanding it correctly. But correct me if I am wrong.

Mr. BAER. Sure, Congressman. I think you have it correct. Cov-
ered bonds are actually a $2 trillion market in Europe. They are
a primary, maybe the primary, means by which mortgage finance
is financed in Kurope. Yet in the United States, there have only ac-
tually been two issuers, we being one of them, who have gone to
market. And there is a legal, almost technical legal obstacle, which
I will get to.

Mr. GARRETT. Yes.

Mr. BAER. But basically, the way cover bonds work is it is issued
by a bank under its own name, so in that way it is like straight
corporate debt. However, in the event that the issuer fails, there
is a cover pool of mortgages that stay on balance sheet but that are
identified as collateral in the event of failure.

That makes this a very high credit quality issuance because you
not only have the bank’s name but then, in the event of default,
you have the cover pool. It is important to understand it is dif-
ferent from asset-backed securities because with an asset-backed
security or mortgage-backed security, you are looking to the under-
lying mortgages to generate the cash flows. But here you are look-
ing to the bank to make the payments just the way it would on cor-
porate debt. And you are only looking at those mortgages in the
event of insolvency.

Furthermore, unlike ABS, the issuer is required to refresh that
pool of mortgages and always keep current, non-prepaid, non-de-
faulted mortgages in that pool. So it is a very high credit quality
issuance.

The only obstacle that we have seen to a large, potentially huge
market in the United States around this is the question about what
happens in the event of an issuer default, particularly with respect
to a 90-day automatic stay that occurs in the event of a receiver-
ship in the United States.

This question is largely up to the FDIC, and I know Chairman
Bair has indicated that she is taking the lead in looking at this
issue. I think other regulators—I note Secretary Paulson men-
tioned it today—have also looked at it. But we understand the
FDIC has this under advisement and is considering whether some
guidance in this area would potentially yield a potentially very
large source of credit for mortgages.

Mr. GARRETT. Okay. At the beginning of your comments, there
were impediments to implementing going forward with this. It is
over at the FDIC. Is there anything that we need to be doing—
first, doing what we are doing here, having a hearing on it in more
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detail? And second, is there something congressionally, legisla-
tively, that we should be looking at, or is that just all over there?

Mr. BAER. Well, in Europe, and I think as of this month in the
U.K. to the extent it is not part of Europe, there is a legislated cov-
ered bond program that is—these bonds are issued pursuant to leg-
islation which the market takes as a good associate that they will
continue to receive payments in the event of a default, that is, dur-
ing the resolution of the institution, and that they can still look to
that mortgage collateral.

The FDIC could, and may want to just as an initial step, issue
regulatory guidance on that. They have a fair amount of discretion.
I won’t speak for them, but they could certainly tell you some dis-
cretion about how they would act during an automatic stay period.

So it may be they want to take a regulatory step before a legisla-
tive step and then decide how much legislation is necessary. But
I would defer to the FDIC with respect to those judgments.

Mr. GARRETT. And I know we have other—this is a little bit far
afield, but it is still on the credit issue. There are other economists
and professors here as well. Is there anyone else that has a
thought on it? And if not, I appreciate your insight.

I see the chairman is not here. But does this chairman appre-
ciate consideration for a hearing at some point on the topic? And
there is that red light. Thank you. I didn’t get into my other—I
may submit some other questions that I do have for a couple of
people. So thank you.

Chairwoman MALONEY. Thank you. The Chair recognizes Mr.
Sherman, Congressman Sherman.

Mr. SHERMAN. Thank you, and thank you for putting forward
this bill.

I know that there is this kind of Ayn Rand model of the universe
where you have two equal parties free from government control ne-
gotiating their independent contract. The problem you have here is
that on the issuer’s side, you spend about $5 million—I am making
up a number—to do the legal research, to figure out your position,
and to program your computers.

And then the consumer spends about 25 minutes of time trying
to figure out which credit card to use. And if we were to value the
time the consumer can put in by their billing rate as a bookkeeper
or whatever level of financial experience they have, you may have
$5 worth of time being invested. And then we are told, well, this
is an equal bargain, one side putting in $5 million worth of trans-
actions cost, the other one putting in an amount of time worth
about $5.

The banks have put forward the idea that somehow, these op-
pressive provisions—and there are oppressive provisions in some of
these contracts—benefit other consumers because while rates
would be higher—

Chairwoman MALONEY. Excuse me. Congressman, can you take
the chair? I am going to run and vote and keep the hearing going
so that we can conserve time.

Mr. SHERMAN. Okay. Sure.

Chairwoman MALONEY. Thank you so much. We have been called
to one vote, but we are going to keep going.
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Mr. SHERMAN. [presiding] So the theory is that I won’t be the vic-
tim of some sort of rate increase and that I will be the beneficiary
of it because you will give me lower rates.

Can someone tell me what is the average rate of interest imposed
today on those who have balances on their credit cards? I mean,
I tend to see it as between 15 and 20 percent. Do we have a dif-
ferent number?

Mr. FINNERAN. I think the GAO report that was issued about 18
months ago, I believe the figure was somewhere in the 12 percent
range.

Mr. SHERMAN. The 12 percent range? So it is—oh, I didn’t see
you there.

Ms. PORTER. I would just respond that the GAO report was
issued 18 months ago, and I think it is important that Congress
and regulators have more up-to-date information than that; and
also that the GAO report relied on voluntary disclosures of only se-
lect issuers and may not be representative of the entire industry.

Mr. SHERMAN. Yes. I have seen an awful lot of cards being issued
at over 25 percent. Yes?

Mr. LEVITIN. I believe it is also important to note that the GAO
report, I believe, did not include subprime issuances in its popu-
lation. So the number is probably inflated.

Mr. SHERMAN. In any case, it is hard to say that America’s con-
sumers are somehow benefitting from wonderfully low rates be-
cause a few of their friends may be paying more into the system
as a result of some these oppressive provisions.

One thing that isn’t in the bill that I am thinking of suggesting
to the author is the idea that every credit card statement on which
there is a balance should disclose: “Dear consumer, if you make the
minimum payment, you will be paying this balance off for this
amount of time, and you will be paying not only the principal
amount of X but a total interest of Y. So this is how long it will
take you, and this is how much interest you are going to pay us—
assuming we don’t change the rate—if you choose to just pay the
minimum balance.”

Does anybody have a comment on whether that should be in-
cluded at the bottom of each statement? Yes?

Ms. WARREN. Congressman, yes, I do. I think consumers want
this. I think one way we know this, that we have seen it tested,
is the State of California passed a law requiring precisely this. And
I think it gives us an insight into now our regulatory agencies in
Washington have worked.

Not only did the banks come in, the credit card issuers come in,
and ask that the bill be overturned, the grounds on which they
wanted it done was that any attempt to require them to disclose
any information about whether or not—how much it would cost a
consumer if they financed over time was preempted.

And the OCC came in not on behalf of the consumers but on be-
half of the credit card issuers to take the position that their non-
requirement of information be the standard for requirement. And
the Ninth Circuit Court of Appeals bought that argument.

Mr. SHERMAN. It is rare that the Ninth Circuit—every other cir-
cuit would have probably ruled that way. I am surprised at the
Ninth. But I will point out it does make sense to have a single na-
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tional rule. It is either good for consumers in California and Texas,
or it is bad for consumers in California and Texas.

And what California was responding to was the total failure to
have good national standards. I mean, I am sure there are quite
a number of witnesses who could explain how burdensome it would
be to have 50 different standards of this. But sometimes California
feels the need to act when the Federal Government doesn’t, per-
haps even on greenhouse gases. But that is a different issue.

I believe my time has expired. Please proceed.

Mr. HENSARLING. Thank you, Mr. Chairman. Although I have
only been here for about 6 years and not 10 or 15, I can’t help but
note the irony of how people are decrying the excess amount of
credit offerings that exist in America today when I know, I know
in this very room, 10 to 15 years ago, many of these representa-
tives of credit card companies were hauled before Congress because
they weren’t giving enough credit out to low- and middle-income
Americans. And I do wish to note that irony.

As I look at the historical record, I see where there was a signifi-
cantly fewer number of Americans who had access to credit, and
they seemingly paid a universally high rate before the advent of
competition and risk-based pricing.

I also note that approximately 20 years ago, the fringe benefits
that we see today weren’t around. I know today that I have the op-
portunity to get different rates, different fees, cash back, car rental
insurance, donations to my favorite charity, frequent flyer miles,
and, if I pay my bill on time, I get an interest-free, unsecured loan
from the time of purchase. Such a deal.

The first question I have is—and anybody who has the answer,
I would be happy to hear it—how many customers paid the highest
interest rate 20 years ago, and how many pay it today? Do we have
anybody on the panel who has knowledge of that?

[No response]

Mr. HENSARLING. If not, we will move on. How many customers
might have paid no transactional cost last year? I would even be
happy with a ballpark figure. Any takers on that one?

[No response]

Mr. HENSARLING. I apparently seem to be stumping the band at
the moment. Let me move—yes?

Mr. LEVITIN. On that one, I may not be giving you exactly the
figure you are looking for, but I can say that I have seen data that
says about 39 percent of consumers did not consistently revolve a
balance over the course of 2006.

Mr. HENSARLING. So a little less than half, then, would be your
best recollection. Thank you.

I know that, not unlike a balloon, when you push in on one side,
something pushes out on the other side. When I look at—I must
admit, philosophically I have trouble with telling informed con-
sumers, assuming there is proper disclosure, that somehow we are
going to outlaw consensual commercial transactions.

But when I look at history before the advent of risk-based pric-
ing, and I look at where we are today, it seems to be a far im-
proved industry. But I notice that in the U.K., they seemingly have
had a similar experience. In 2006, they decided that credit card de-
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fault fees were too high and ordered card issuers to cut them or
face legal action.

In February 2007, two of the three largest issuers in the U.K.
promptly imposed annual fees on their cardholders. Nineteen card
issuers have raised interest rates. And by one estimate, credit
standards are now so tight that 60 percent of new applicants are
being rejected.

Well, if it happened there, it seems to me that it can happen
here. Would somebody on the panel like to tell me why we are not
going to have the U.K. experience? Or does somebody fear the U.K.
experience? I have very few takers on the panel today.

Ms. WARREN. No, Congressman, I would be glad to. Part of what
you have to remember here is that they don’t plan to lose money
on this. Why do you think credit card companies give zero balance
transfers? It is not because they are in the business of giving away
money. They give zero balance transfers because they count on the
fact that there will be some number of people who won’t get it
right.

And that is, they will use that credit card after they got a zero
balance transfer. They will get dinged at 22 percent interest. And
every payment they make that goes into it will be paying down the
zero balance transfer.

Those are profit centers for the issuers. They are not good deals
for the customers. I would—

Mr. HENSARLING. Well, I hope they are profit centers. I don’t
know—

Ms. FRANKE. I would like to respond to that.

Mr. HENSARLING. Certainly, Ms. Franke.

Ms. FRANKE. Because the consumer has the ability to make the
choice as to whether they want to take low cost credit or not. When
the consumer makes the decision that they want to take advantage
of a low cost credit offer, it is to their benefit. And in the vast ma-
jority of instances, they are able to enjoy that opportunity.

We want the consumer to be able to benefit from those things
that we put in front of them. And I think that if we were not able
to do that any longer because we were restricted in our ability to
price for risk, you will indeed see two things happen, an increased
cost of credit, and reduced access to credit to those people who need
it most.

Mr. HENSARLING. With 6,000 credit cards out there, I assume if
I don’t like my terms, I can reject the terms and I can go and pick
up somebody else’s credit card.

Ms. FRANKE. That is exactly correct.

Mr. HENSARLING. I see I am out of time. Thank you, Mr. Chair-
man.

Mr. SHERMAN. Thank you. I will point out that all those freebies
you get on the credit card aren’t completely free. The merchants
end up paying for those. And I just want to inform this committee
that the Judiciary Committee is thinking of hearings on the other
side of this transaction, which is the relationship between the mer-
chants and the credit cards. Maybe this committee wants to get
ahead of that or maybe you want to have them take over because
we don’t really care about our turf. We will see.
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With that, let me turn it over to Mr. Moore to ask his questions
and to serve as temporary chair.

Mr. MOORE. [presiding] Thank you, Mr. Chairman. And I have
just one question to ask, and then I am going to have to go vote.
I understand Chairwoman Maloney is on her way back and should
be here soon, but I would like to hear your answer, if you have an
answer, to this question.

A question for the credit card issuers on the panel with regard
to what is called universal default: I understand that some issuers
have voluntarily banned the use of an individual credit score in re-
pricing a card account. As you know, the underlying bill attempts
to ban the practice of universal default by restricting the ability of
credit card issuers from raising interest rates based on any infor-
mation other than how the individual is performing on that par-
ticular card account.

I do have concerns about the lack of clarity that consumers often
receive regarding account features, terms, and pricing, and I think
we need to examine how to do a better job of ensuring that con-
sumers don’t get caught with unexpected fees or rate increases.

But I also have some concerns about how this provision would af-
fect businesses’ ability to accurately price for risk. Given that some
of you have voluntarily taken this step, can you explain to me what
are some of the other sources of information you look to in order
to predict the risk of your customers? And do you believe that the
way the bill is currently written, it would have any effect on those
who would offer credit in the future?

Any responders here? Mr. Baer?

Mr. BAER. Sure. As we—and I think traditionally the under-
standing of universal default has been—is basically a default that
is automatic, no choice, repricing based on off-us behavior, that is,
not with the issuer. Bank of America has never engaged in uni-
versal default.

What we do do, though, is we will reprice customers with notice
and choice if we observe an increase, a material increase, in their
risk profile. That can take various forms. It could include maxing
out their credit lines with us and other issuers, defaulting on a
mortgage, defaulting to other issuers, and all types of behavior like
that that, when you put them together in terms of our internal
modeling, demonstrate a materially greater risk of charge-off.

Mr. MOORE. Thank you. Does anyone else wish to respond to this
question?

Mr. FINNERAN. Sir, I would just note that I think this really
highlights one of the issues with the bill. Capital One does not en-
gage in universal default and handles risk based pricing differently
than Bank of America does. But I think the key is that what Mr.
Baer is saying is that they only do it with respect to people to
whom they give appropriate notice and an opportunity to opt out,
which is exactly what we have been advocating with respect to all
forms of repricing.

I think a single targeted fix that can be best done by the Federal
Reserve will address so many of the issues associated with change
in terms for customers, that is clearly the way to go. And then you
don’t have to get into the nuances of trying to define what uni-
versal default is and what it isn’t.
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Mr. MOORE. Thank you. I am going to—Mr. Ausubel, I am going
to have to go vote. We have been told that I now have less than
2 minutes, and I need to run over there. Mr. Perlmutter is going
to come up and take over the chair here. Is that right?

Mr. PERLMUTTER. Yes, I will take the chair, and I will behave
myself.

Mr. MOORE. And I won’t say the real chair, the regular chair, Ms.
Maloney, should be back soon. So thank you very much. And I
will—if you care to respond, I promise you I will look at your re-
sponse later. Thank you.

Mr. PERLMUTTER. [presiding] And the last shall be first.

[Laughter]

Mr. PERLMUTTER. I always get the chance to bring up the ca-
boose because I have the least seniority of this entire committee.
And I just want to thank the panel. This has been an outstanding
panel, both representing the industry as well as representing aca-
demia, that has questions about where we have come from. And I
just want to say a couple of things.

I think from my point of view, and I think one of the professors
mentioned this, or a couple, I mean, our job is to give a broad direc-
tion and then allow the regulators to work with the industry as to
the specifics of what a universal default is, what a double-billing
cycle is, how many fees can be charged, from late fees to annual
fees and all that sort of stuff.

I represented, just as disclosure, banks, credit card companies. I
am a consumer who has suffered, having thought he terminated a
card. Got an annual fee. Got a penalty on the annual fee. Got pen-
alty interest on the annual fee and the penalty. So coming at it
from both sides.

I think we have to make a decision in the broad decision. And
I think somebody said 27 years ago was the last time there had
been an effort or consumer protection was brought up. I think the
bigger question, and the one that is a moral question, is, you know,
the other side of credit is debt. And do we want more debt?

And whether it is a biblical kind of an approach or Thomas Jef-
ferson or Teddy Roosevelt or whomever, in 1982, we passed the
Garn-St Germain Act. I couldn’t remember the name, but our very
able staff found it for me. It basically loosened regulations and
gave the industry the ability to work in these areas and to really
control its fate and develop profit.

I think the broader question for the Congress is: Where are we
now? And there have been a number of folks up here who have
complained about a particular practice or whatever. You know, the
industry is there to earn profits for its shareholders, and I don’t
think we can deny that.

But the question is—I think, Professor Warren, you said that
rates—should there be limits on rates? You said that was off-limits.
Well, I am not sure. We used to have usury laws in this country.
And I certainly don’t want to see that, but I want to give some in-
struction to the regulators as to, look. Keep an eye on this. Just
because there has been a democratization of credit, is that good?
From a societal point of view, is that good? So I do have some ques-
tions, and I will stop pontificating.
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Mr. Baer, with respect to the customer has notice and choice,
which is what your testimony was, if that customer has already
run up a bill—you know, you have given him a $10,000 credit line,
say, and they have now spent $5,000 against that credit. And you
now see something—either there was a default or, if there wasn’t
a default, you see problems in their credit outside.

When the customer has a notice and choice, is that what you are
saying, look, we are going to up your rate. You can leave. You can
pay this off and leave us. Is that what you mean by—

Mr. BAER. They have two choices. First, they can accept the high-
er rate, which going forward will be applied to everything they owe
us because we consider this a new loan every month. Or, alter-
natively, they can opt out and they can repay the existing balance
under the original rate, no questions asked. All we ask is that they
no longer use the card for new purchases.

Mr. PERLMUTTER. I think a new loan every month, I think that
is an interesting approach. And it is a 30-day loan or whatever it
is. But for most people, especially as you—to the lower income stra-
tas or other folks who are using the credit card for their basic stuff,
they are going to be in real trouble to be able to pay that on a 30
day/30 day/30 day.

Mr. BAER. Yes. Actually, I mean, to your larger point, I mean,
I think we would certainly agree. There are people out there who
are having trouble managing their finances and who should be bor-
rowing less.

The difficult question, I think, for this subcommittee and the
Congress is: Can you identify those people through legislation first,
without having an overlap effect where you are cutting off credit
to people who can repay responsibly? And then the second very dif-
ficult question is: This bill would only cut off credit card credit to
those people. So the question is: Would those people stop bor-
rowing, or would they look to payday loans, rent-to-own, install-
ment lending, or other types of much higher rate, much lower
transparency forms of credit?

And that is why where we come out on this is because the credit
card industry is a highly competitive one where you can rest rel-
atively assured that people are getting competitive rates, and be-
cause we have the Federal Reserve coming out with a Regulation
Z that more than ever before is going to allow informed comparison
shopping, and thereby allow consumers to take advantage of that
competition—because that is a hallmark of perfect competition; you
have to have informed consumers—we think when you put those
two things together, this is a good time to let the market continue
to work, aided by a disclosure regulation from the Federal Reserve.

Mr. PERLMUTTER. Professor Warren?

Ms. WARREN. I just want to say one thing about informed con-
sumers. I think the practices that Bank of America announces,
where they say they will let people pay off over time, is a good
practice, and we want to remember that is not the practlce of all
of the issuers. Many issuers say, no, the whole $5,000 is due right
now if you don’t want to have to pay ‘the elevated interest rate.

But the question of what constitutes an informed consumer trou-
bles me deeply here. I listen to Bank of America describe how well
they take account of this, and they measure this, and they weigh
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that, and they finally come up with a number. “We are not going
to do something we call universal default, but we are going to do
something out there that is magic.”

I have read my Bank of America statement, and I can’t figure
out how it is that they make the decision when I will be the one
who receives the next arrow through the heart, that my interest
rate has jumped from 11 percent to 29 percent.

And to describe this as a market that consumers understand,
low-priced credit that we talk about, I must have two dozen zero
balance transfer offers in the last couple of months alone. Not one
says, by the way, here is how we plan to make money off of you
on this one. And that is the hope that you will use this credit card,
not understand how the repayment is going to work, and we will
manage to suck 20 percent interest rates out of you over the period
of time that you try to pay back this balance.

So it is fine to say we put a lot of words that are incomprehen-
sible in a credit card statement. But the idea that we have con-
sumers who are fully informed about these obscure practices sim-
ply does not represent reality.

Mr. PERLMUTTER. And I would agree with that. I don’t begrudge
the industry—first of all, they probably had a lawsuit or two that
has caused some of the addition of the language. So I respect that.

I mean, I think again there has been—for the last 27 years the
conversation has been about the free market and allowing opportu-
nities for profit with people. And that is fine. But I think that the
conversation now has to move back to debt. Is this something as
a societal function we want more debt? And consumer protection.

My time has expired, and I see the gentleman from Tennessee
has—oh, I am. The gentleman from California.

Mr. CAMPBELL. Thank you, Mr. Chairman. Before I get to my
couple of questions, I would like to ask unanimous consent to enter
the GAO report entitled, “Credit Cards Increase Complexity in
Rates and Fees.”

Chairwoman MALONEY. Without objection.

Mr. CAMPBELL. Thank you, Madam Chairwoman.

My first question is to the three representatives of the bank’s
credit card issuers. Mr. Levitin showed a chart that as far as risk-
based pricing, that indicated that there was not a lot of price dif-
ference or interest rate difference charged based on someone’s cred-
it score, FICO score, or whatever it might be.

Do you accept that chart? Is that correct? And if it is or it isn’t,
is there a situation in credit card charging because of what the
rates are, where people with higher FICO stores, higher credit
scores, will borrow money from other places because they can get
it cheaper, and other people with lower credit scores will tend to
not pay off their credit card every month? Any one of the three of
you want to take that?

Mr. FINNERAN. I mean, I will try. I am sorry, I didn’t really get
a chance to study the specific chart, but I can certainly share with
you our practice at Capital One. We do differentiate based on credit
score at the time of account acquisition, and offer varying interest
rates depending upon the likelihood of those consumers to pay us
back and handle their credit appropriately.

Mr. CAMPBELL. Do the rest of you agree with that?
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Ms. FRANKE. I would totally agree with that, and would say that
we would love to be able to put forth the right analysis, with
enough time to do it, that would show that you would absolutely
see a decrease substantially in interest rates that much exceeds the
decrease in cost of funds over the same period of time.

Chairwoman MALONEY. Mr. Levitin? A response?

Mr. LEVITIN. The chart I showed is from a subscription data
source that gathers its data from card issuers directly. It is not rep-
resenting any particular issuer, so Capital One may be different.
What it is showing is a composite of the entire credit card industry.

And while we have some of the prettiest faces in the card indus-
try up here saying that, you know, we don’t do this practice and
we don’t do that one, it is rather irrelevant because this bill is
about regulating the worst practices in the industry. And just look-
ing at the best actors in the industry doesn’t tell us what we need
to know.

Mr. CAMPBELL. Okay. Then my next question is to the prettiest
faces of academia, to the academicians that are up there. There has
been a lot of talk today about the ads for credit cards, whether they
are on television, whether they are the things you get in the mail,
whatever, and what would appear to be a pretty intense competi-
tive market for the credit card issuers to issue credit cards and get
customers on their credit cards.

Do you all believe, when you take into account the various cost
aspects of credit cards—all of them, you know, the initial fee, the
late fees, the interest rates, the bonuses or benefits you get—in
academia, do you believe that there is price-fixing in the credit card
industry, or do you believe that the market is working—or that
there is a market in which there is price competition? I guess first
Mr. Levitin, and then we will go to you, sir.

Mr. LEVITIN. Well, let’s start with, I mean, different aspects of
credit card pricing. On the merchant side, I think there is a very
good argument that there is price-fixing going on. There is major
antitrust litigation about this right now pending in the Eastern
District of—

Mr. CAMPBELL. On the merchant side relative to Visa and
MasterCard?

Mr. LEVITIN. Well, and also the issuers because the issuers are
part of the—or alleged to be part of the price-fixing conspiracy as
members of Visa and MasterCard. Really, Visa’s only function—

Mr. CAMPBELL. Okay. I don’t think that is subject to this bill.

Mr. LEVITIN. It is not, but there is an important link, Congress-
man. Merchants are the ones who finance rewards programs, and
the rewards programs are really the—it is like a Venus flytrap.
That is the honey that sucks in the flies and then gets them into
the—consumers into interest rate traps and late fee traps and over-
limit traps. And the fixing on the merchant side encourages over-
use of credit cards, that more people come into that flytrap.

Mr. CAMPBELL. Okay. Yes, sir?

Mr. AUSUBEL. The vast proliferation of offers is an indication of
high profits for every offer that is accepted. I mean, that is the sim-
ple truth of it. If the industry were unprofitable, 4 billion solicita-
tions a year would not be mailed out. And—
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Mr. CAMPBELL. But do you believe that there is price competition
between them in those offers? Do you believe that that is one of
the ways in which they are competing?

Mr. AUSUBEL. Here is a quick way of understanding it. There are
three or four terms of the credit card offer that consumers under-
stand. They understand the introductory rate. I think they prob-
ably understand the post-introductory rate. They understand the
annual fee.

They have no notion of what double-cycle billing means. They
have no idea what any reason type thing is. They have absolutely
no idea what their penalty rate is or the terms that would trigger
it. They have no notion what happens with their credit score in
terms of increasing their interest rate. And they don’t pay attention
to most of the fees.

So they compete, the issuers compete, on interest rate. But it is
very profitable because a number of the other relevant terms are
not salient, and consumers don’t comparison shop.

Mr. CAMPBELL. And I will yield back, just with a final comment
that if you look at the volume of advertising for the—I was in the
retail car business, which does lots and lots of advertising. It is one
?f ‘Elhe smallest margin businesses out there, just slightly ahead of

ood.

So I think it just indicates that it is a competitive marketplace,
and that there is business out there, and you are looking for ways
to get it. I don’t think it necessarily indicates that it is a high prof-
itability—I mean, it is profitable or else people wouldn’t go for the
business at all. But I don’t think it indicates how much, or not di-
rectly correlates.

Sorry. I yield back, Madam Chairwoman.

Chairwoman MALONEY. Thank you. And I would like to thank
the gentleman for submitting the GAO report into the record. And
I would like to note that this GAO report, as well as a Federal Re-
serve report of 2005, noted that the number one reason credit card
interest rates have gone down is because the cost of money has
gone down.

I now recognize Mr. Scott.

Mr. ScorT. Thank you very much, Madam Chairwoman. And
again, my compliments to you for having this hearing. It is very,
very informative and very, very timely, as I said.

I would like to ask Ms. Franke—is it Franke or Franke?

Ms. FRANKE. Franke.

Mr. ScorT. Franke. Very good. I found your testimony to be very,
very interesting and intriguing. You said that this bill is complex,
expansive, and it restrains credit availability.

I would like for you to tell us exactly how—give us some exam-
ples within the bill that this bill does that. And I also want to get
your opinion, and others may comment on this as well, in light of
your concerns about the bill, just how we address this practice of
universal default.

This is a major, major concern. I would like to know your
thoughts on that. And would it make sense to consider repricing a
customer’s interest rate only if they default on the company that
issued the card instead of penalizing these people because of their
behavior regarding different financial commitments, their specific
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history with other lenders, or information obtained from a credit
report?

And if a customer has made a late payment or goes over their
credit limit, wouldn’t it make sense to ensure that a person re-
ceives adequate notice to any changes that are made to that cus-
tomer’s rate and its status? And furthermore, wouldn’t it be pru-
dent for a credit card company to alert their customers of changes
in terms?

That, and also this one also: The concern about the clarity of
credit card agreements with regard to what little information they
are currently providing with minimum payments and only paying
the small amount each month, customers are further penalized as
the debt continues to balloon so that when a customer logs onto
their account, why can’t we ensure that the full amount is in the
payment box instead of the small minimum payment?

I feel that with this change, it may help encourage the credit
card user to pay off more of the debt or pay in full each month.
But by only making a minimum payment, say, on a $1,000 balance,
as minimum as that, for example, that can lead to a debt that
could take 15 years to pay off, if not longer.

So my point is, I wanted to point out those areas where it is obvi-
ous there is a problem we need to address. And I wanted you to
maybe answer that in light of your own opposition to this legisla-
tion. Can’t you see some middle ground here where we need to
move to address these particular concerns?

Ms. FRANKE. Let me see if I can make an attempt to cover those
topics. Let me do it in a couple of ways.

First and foremost, I think we believe that there are changes
that need to be made in the credit card industry. We believe that
the regulatory actions that are being taken will be appropriate to
handle those issues. They will address things such as disclosure,
and how the customer has a keen understanding of their relation-
ship with the credit card issuer.

Starting at the end with your minimum payment question, if you
were to go to the Chase Clear & Simple tools, you would find today
a minimum pay calculator. We do believe that it is important for
the consumer to be able to understand the time it will take for
them to pay off their balance if they simply make the minimum
payment.

We don’t believe, however, that should be legislated, and this is
probably a longer conversation than we have to discuss today, be-
cause of what would be required for us to display that on each indi-
vidual statement. It is quite difficult.

We do think, though, that we need to promote to the consumer
how they can easily get that information. So what is really impor-
tant is that the customer understand how long it would take for
them to pay their bill if they only make their minimum payment.
We want to make sure we provide that information to them.

Why don’t we support this legislation? To us it is very simple. It
gets to our ability to be able to price for risk. We believe that it
is critical that we are able to continue to price for risk. And there
are aspects of this bill that would limit our ability to do that.

You asked about universal default. Universal default allows folks
to use bureau-based information that informs their decisions as to
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someone who is risky. We at Chase, as we have said many times
today, no longer believe that is in our customers’ best interest. Our
customers have told us that they would prefer to understand the
clear circumstances under which we will raise their rate. And we
have agreed that we will only do that in three circumstances.

You did ask, though, about advance notice of that. Because that
is the only tool we at Chase have today to make sure that we man-
age risk, it is important that we are able to take that pricing action
at the time that the customer defaults on their agreement with us.

If we are not able to do that for 135 days, as is outlined in this
bill, it will significantly impair our ability to manage that risk, and
it will therefore limit our ability to offer the vast majority of Ameri-
cans the lowest rates available, and to offer credit to more Ameri-
cans.

So we believe that it is important that we have the permission
to price for risk and that we are able to do that in a timely fashion.

Mr. Scortt. All right. Yes, Mr. Levitin?

Mr. LEVITIN. I think it is important to point out that H.R. 5244
does not prohibit all use of external off-us information. The only
thing that H.R. 5244 prohibits is retroactive increase of interest
rates based on off-us behavior.

Section 2(a) of H.R. 5244 still allows issuers to increase rates
prospectively based on off-us behavior. And the existing balance
should have already been priced. That is the deal you had with the
card company when you charged a balance. It shouldn’t be able to
be repriced retroactively.

Chairwoman MALONEY. Thank you. And now the Chair recog-
nizes Mr. Bachus, Ranking Member Bachus.

Mr. BAcHUS. Thank you. You might be aware that there was to
be a panel preceding your panel of consumers who had various
credit card complaints. The chairman and I discussed this yester-
day when our staffs discovered that the credit card companies,
without a waiver, could not respond because initially the hearing
was going to be some consumers saying, this is what happened to
me, and we felt like that the—and he and I agreed that the card
issuers should have a right to then respond or answer because the
first panel would actually be making charges against the compa-
nies.

We had that agreement. We had a further agreement that we
would postpone those hearings because it wouldn’t be fair. And Ms.
Maloney said this in her opening statement. It would not be fair
for these customers to come, announce what had happened to
them, and not have the credit card companies have a right, if they
were going to be used as examples, to respond.

I consider that as an agreement, which was really proposed to
me. I believe if you make an agreement, you ought to keep it. That
is part of what we have talked about today, what those agreements
do. Is there a meeting of the minds?

But unfortunately, we have had a Member release a press re-
lease detailing all the complaints that these witnesses had and all
the charges, and making them available to the press, which really
goes against the claims that—and I know the chairman, I think,
is equally chagrined, that we all agreed we wanted a fair process
where both sides could respond.
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And probably the most unfair thing and the most inaccurate
thing is that some press is reporting that the credit card companies
insisted that these witnesses did not testify. And I can tell you, as
ranking member of this committee, that no credit card company—
no credit card company—did that.

So I hope in the future that when we make agreements—and I
do not think the chairman is involved in that—but I think when
we reach across the aisle in a bipartisan way and an arrangement
is proposed, that it be honored.

Ms. Warren, you are raising your hand?

Ms. WARREN. Thank you. I just have a question because I am
just trying to understand this. I had never heard this before I ar-
rived this morning.

And the question I have is whether or not those same rules apply
to the credit card companies. We have heard a lot of information
today about how Bank of America does its risk-based pricing. We
have heard many representations about how Chase conducts its
business and what proportion of customers are paying and what
proportion of its customers are not paying, and so on.

That is information that is not publicly available. My testimony
comes from a set of footnotes. It is all publicly available. The same
is true for Professor Levitin. The same is true for Professor
Ausubel. The same is true for Professor Porter.

If it is a concern about whether or not people can say, all right,
if you are going to testify about something that is private informa-
tion, that information should be available to everyone.

Mr. BacHus. No. Well, actually—

Ms. WARREN. I just wanted to know, is that going to be the new
rule?

Mr. BACHUS. Yes. Dr. Warren, I think you make a good argu-
ment. Let me say this. Their practices, all the three credit card
issuers here today, they have issued their best practices. And those
practices are, in fact—and I know in your opening statement you
acknowledged that most of the major credit card issuers are play-
ing by the rules. In fact, you said several major credit card compa-
nies have dropped these practices; they should be commended. You
pointed out that the majority of credit card issuers are not guilty
of these practices.

And what we had intended to do, and what was going to happen
until this arrangement was proposed, is these witnesses were going
to testify at the first hearing, and then the credit card companies
would have been able to respond.

But because we felt it would be unfair—and no, these credit card
companies cannot talk about an individual and what happened in
an individual case without that individual giving a waiver. And
they were prepared. They were prepared to discuss individuals if
the individuals had testified and given waivers, as we first antici-
pated.

Ms. WARREN. And I cannot discuss the practices of Bank of
America, Chase, or any other issuer unless they make those data
available. They come here and get to engage in a game of they
show a little that reflects the best light. They come to this hearing
and testify. They have testified in front of this committee that they



57

do not engage in universal default, and yet they describe a practice
that many people would describe as universal default.

Mr. BAcHUS. Well, now, it is not a question of that they don’t
publish that. That is available to you and I both. In fact, in prepa-
ration for this hearing, I read what their practices were. And as
you have said, you said that—you came in and said these tricks
and traps, that several major issuers weren’t doing that.

Ms. WARREN. At least we don’t know if they are doing them.
What we have is we have their testimony, but no revealed informa-
tion.

Mr. BAacHUs. I agree totally. We didn’t know. And for that rea-
son, we were going to have five people say, this is what they did
to me. And then—

Chairwoman MALONEY. Mr. Ausubel would like to testify.

Mr. BAcHUS. And then we were going to have—they were going
to sign a waiver, and then the credit card companies could have
said, you know, this is what happened in their case. In other
words, there would have been an accusation and a chance to defend
themselves. And that didn’t happen because it was proposed that
there wasn’t enough time. But that was not our proposal.

Chairwoman MALONEY. Mr. Ausubel?

Mr. AUSUBEL. Regardless of whether consumers are allowed to
testify or not, I think an important point that has to come before
this hearing is that just as it has been remarked that there are,
I don’t know, 3 million subprime mortgages that are ticking time
bombs, there are also millions of credit cards in circulation that
have universal default clauses in them right now, that have pen-
alty interest rates as high as 29.99 percent in them. And those are
ticking time bombs as well.

Mr. BACHUS. And let me say—

Mr. AUSUBEL. And you can see the contagion effect that could
have on the economy. And whether the consumers can—

Chairwoman MALONEY. The gentleman’s time has expired. Mr.
Cleaver?

Mr. BacHuS. If T could at least respond. Professor, I will agree
we hear stories from time to time of people saying, this is what
happened. So this hearing was designed—all the things you are
talking about, this hearing was designed for five people or six peo-
ple to come before the Congress and say, as opposed to anecdotal
or somebody told me or this thing—for them to come before us and
testify, this is what happened to me. And then the credit card com-
panies would have—you know, we asked them to appear and ex-
plain whether or not this in fact happened.

And yesterday it was a consensus. In fact, the chairman of the
committee said it wouldn’t be fair to do what—

Chairwoman MALONEY. Reclaiming my time, we do want to focus
on substance and not on process. I now recognize Mr. Cleaver.

Mr. BACHUS. This is pretty—

Chairwoman MALONEY. Mr. Cleaver is recognized.

Mr. CLEAVER. Thank you, Madam Chairwoman.

One of the major credit card companies sent a credit card to Her-
man, Junior. He is my cousin. I wouldn’t have given him a credit
card. I would have given him anything but a credit card. He is one
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of the most irresponsible people I know. In fact, he is in jail now.
I hope they took the credit card before they locked him up.

But we have almost a one point below credit—I am sorry, sav-
ings rate in the country. Zero. Which means that we can’t borrow
money domestically. And it would seem to me that we all have a
responsibility of trying to reverse that because if we don’t, we are
damaging unborn generations. We all owe right now about $30,000
on the U.S. debt, $9 trillion.

And so is there any redeeming social value in sending credit
cards to college students or people like Herman, Junior? One of the
credit card companies.

Mr. BAER. Well, I had said earlier—I don’t know if you were here
Congressman—

Mr. CLEAVER. I am sorry. I have been going back and forth be-
tween two committee hearings.

Mr. BAER. I understand. Two issues. One I think is minors, and
the other is college students, because I think they are very dif-
ferent cases.

With respect to minors, while they may receive solicitations in
the mail because they are on a marketing list, that is not at all to
say they will actually be granted a card. They will still have to be
verified that they are age-eligible and that they have sufficient
credit to receive a card. So it does happen, and it is our loss be-
cause we can never finalize a transaction, that we will solicit some-
one. That doesn’t necessarily mean we grant.

With respect to—

Mr. CLEAVER. Excuse me, because my time is limited. So are you
saying that college students are not receiving credit cards if they
are not creditworthy?

Mr. BAER. I started by saying there is a distinction between mi-
nors on the one hand and college students on the other. Let me
now turn to college students.

We are actually a very large lender to college students. We con-
sider college students potentially our best customers because we
want to take them from being a credit card customer to a deposit
customer to a home mortgage to retirement savings 50 years from
now. We have no incentive with regard to college students for them
to default because that makes them dislike us. It makes them less
able to take all those other products for us.

So what we do with college students, we have a max. We will not
lend to any college student more than $1,500. The average line for
a freshman is $500. The average line for a senior is $1,000. What
we do with college students, and I think we are the largest lender
to college students, we give them very small lines of credit that we
think they can manage.

Furthermore, we provide a phenomenal amount of financial lit-
eracy to them in terms of education about how to manage their
credit. We do not risk-base reprice college students. We are more
lenient on all of our fees towards college students. In other words,
we set college students up to succeed when they get a credit card
from us.

Mr. CLEAVER. Thank you. I am not finished, no. But there is no
requirement for the new cardholder to provide information to the
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lender that he or she does in fact have a backstop in the event that
they can’t make the payments?

Mr. BAER. I am not sure how exactly the credit metrics work.
But certainly they get some credit for the fact that they are in col-
lege. On the other hand, they get very low credit lines.

Mr. CLEAVER. No, no, no, no. No. Do you require that a college
student provide information that they can in fact—they have the
financial wherewithal to make the payments? Is there a person
with a job someplace who signs off on the credit card and declares
that he or she will make the payments if the credit cardholder can-
not?

Mr. BAER. Do you mean do we require college students to have
cosigners for their credit cards? If that is the question, the answer
is no.

Mr. CLEAVER. Yes. That is where I was going.

Mr. BAER. I am sorry. I misunderstood. The answer is no.

Mr. CLEAVER. Yes. Sometimes I am inarticulate. One of the
things that I am concerned about is that college students do get
these cards. It is the antithesis of saving. It is, go get in debt. You
know, let’s—I mean, right after 9/11, the President said, let’s go
shopping.

And so we are just pushing it. Get in debt. A minus .6 savings
rate in the United States. And do you think that process of sending
credit cards to students is helping the Nation?

Mr. BAER. Well, Congressman, we think it is helping those col-
lege students because they are being given very low credit lines—

Mr. CLEAVER. But if you have no job, even if it is 1 percent, you
can’t pay it.

Mr. BAER. Well, I think our experience has been that actually,
college students do not default on their credit cards at any greater
rate than our general customers.

Mr. CLEAVER. I apologize for not bringing the article here. It was
about 3 months ago in the Washington Post, almost a full-page
story about a woman who did just that, received a credit card in
college. And I can’t remember how much—she is about $5- to
$7,000 in debt right now. It was a full-page story, and I am going
to try and get it before you leave.

Chairwoman MALONEY. The gentleman’s time has expired. You
can place this information in the record. And I would like to note
that the Congressman is the author of a very thoughtful credit card
reform bill that includes credit cards for college students.

We now recognize Mr. Feeney. Congressman Feeney.

Mr. FEENEY. Thank you, Madam Chairwoman.

You know, this is a little bit of deja vu all over again from my
perspective. I remember, long before I got to Congress, watching in
the 1960’s and 1970’s and 1980’s, the lending industry in general
being beat up because they were denying mortgage loans, for exam-
ple, to people that were considered to have risky credit behind
them.

There were even implications that some of those decisions were
made not based on profitability or risk, but based on ethnicity or
race or gender. It seems to me that when you are chasing a profit,
most capitalists, pure capitalists, anyway, are sort of neutral in
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terms of where they earn that profit from in a free society. But I
suspect some of that happened.

And there was a great deal of badgering that went on for a pe-
riod of decades about how we ought to make capital more accessible
so that everybody could aspire to the American dream of owning
a home.

And as a consequence of that, oh, for the last 5 years especially,
there has been some very easy credit access to people of risky abil-
ity to pay back. Some of that has been through no-documentation
loans. Some of that has been through 100 percent or in excess of
100 percent financing of the asset. Some of it has been simply be-
cause there were a lot of interested investors in getting a good re-
turn on their capital.

But now we had the subprime bubble. That is often what hap-
pens, whether because of monetary policy we inflate the currency
or whether because the credit access caused a stock market bubble.
In 1929, it took 15 years for this country to recover, largely because
Congress jumped all over the place to hyper-regulate and hyper-tax
every productive industry in the country, publicized a lot of for-
merly private utilities, and so forth.

And I think we are going down that path. We are going to turn
a recession into a deep depression if we are not careful, all because
of the law of unintended consequences. It is not that anybody
wants to do evil to the consumers out there. It is in the name of
protecting consumers and protecting small individuals throughout
the country that we do these abuses.

I was thrilled. I think it was Congressman Price who mentioned
earlier that Senator McGovern, not known as a limited government
radical like some of us are, talked about the forgotten man when
we regulate based on a policy of how we help half a percent or 2
or 4 percent of the population.

And what I am afraid of in this bill is that we are going to—in
the name of helping a few people, we are going to deny access to
the best available credit rates to the 95 percent of the population
who have made great use of this.

Mr. Baer, I mean, let’s take the other extreme. Supposing we just
abolished credit cards in this country and everybody had to use
cash or a debit card or a check. What do you think would be the
impact on the American economy if we just took this horrible dan-
gerous instrument that people carry around in their wallets with
them away? We could just go to an all-cash economy. Can you give
us a rough estimate of what the impact would be to our $13 trillion
economy?

Mr. BAER. I don’t think I am qualified to give a numerical esti-
mate. But, I mean, I would say because the vast majority of people
who use credit cards are doing so responsibly, are using that to
fund worthwhile purposes, even invest in businesses, that would
obviously be a tremendous loss.

And also, even if you abolished credit cards, as I think I had
mentioned earlier, that is not to say that people would stop bor-
rowing. They may start borrowing through less regulated, higher
cost, less transparent forms.
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Mr. FEENEY. Mr. Ausubel, if you can be brief, I will let you—re-
member my question. What would be the impact on a $13 trillion
economy of going to all debit cards or cash?

Mr. AUSUBEL. The answer that I would give is that I think the
various warnings that have been going out are rather alarmist. I
mean, for example, the Senate bill bans 3 percent foreign trans-
action—

Mr. FEENEY. Well, if I can—I don’t mean to be impolite, but I
have 5 minutes and that is unresponsive. It may be a very inter-
estirﬁgdcollateral observation, but it is unresponsive to the question
I asked.

Look. I think we want fair and full disclosure. I think we want
economic literacy. And I wish some of the do-gooder advocates out
there who don’t have their own cash on the line making loans
would be doing more to advance the cause of making sure that
every single American student got a good education in how to pro-
tect himself and herself when they are making financial decisions.

But when it comes down to what the risk is to our system and
what the risk is to investors and how they will respond to over-
zealous regulations, you will forgive me if I believe the capitalists
and the investors, without which we won’t have any credit when
they tell me what the potential response.

All of the panelists today from the private sector have said they
don’t engage in several of these practices—universal default, two-
cycle billing, and some of the other abuses. Nonetheless, even
though their competitors do and they are at a competitive dis-
advantage, they think it will be foolish for the American economy
if we regulate things through congressional legislation.

I happen to at this point buy that argument. With that, I will
yield back the balance of my time.

Chairwoman MALONEY. The gentleman’s time has expired. But
both Ms. Porter and Mr. Ausubel wanted to respond to his com-
ments, so I would like to give them that opportunity.

Ms. PORTER. I can say that based on a study of five national
economies that Professor Ronald Mann did, large national econo-
mies similar to the U.S. economy, dollar for dollar, moving people
from credit card spending onto debit card spending, moving people
from card borrowing onto non-card borrowing, would lower the
bankruptcy rate.

Chairwoman MALONEY. Mr. Ausubel, do you have a comment?

Mr. FEENEY. Well, now, if I can, the chairman has been gracious
enough, and I am happy to have that response. I didn’t ask about
the bankruptcy rate. I asked about the effect on a $13 trillion goods
and services economy. That is—you know, there may be some good
things that happen as a result of killing your economy. Bank-
ruptcy—

Chairwoman MALONEY. I would just say, reclaiming my time,
Congressman, no one is advocating abolishing credit cards. We all
acknowledge the important tool they are to our economy. And as
one who represents a great number of retailers, they are absolutely
essential for commerce in the district that I represent. What we are
talking about is more notice and allowing cardholders to pay off
their balances at the rate that they agreed to.

I now recognize Mr. Davis.
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Mfl DAvis oF TENNESSEE. Madam Chairwoman, thank you very
much.

As we engage in this debate and this discussion, it would seem
to me there is a reason for you folks being here today. If everything
was apple pie and a pot of gold at the end of the rainbow, and we
could find it, you wouldn’t be here today. So there is obviously
something happening in the financial world that the average per-
son who lives in my district has complained about.

I represent the fourth most rural residential congressional dis-
trict in America. I have the third highest number of low wage earn-
ers and blue collar workers, who have a tough time having health
care, and paying almost $4 a gallon for gasoline to drive to a job
that just barely pays more than minimum wage, which we raised
recently. So when we talk about the issues here today, in my dis-
trict, we are engaged. We are connected. And we do feel the pain.

I heard someone say a moment ago that credit card companies
offer credit unsupervised. I am a farm boy. When we start moving
cattle from one stall to another or from one field to another or load-
ing them for market, we have a little stick. On the end of it, it
has—excuse me, those who might not agree with this—it has a lit-
tle shock on the end of it. And we are able to supervise livestock
with that.

A lot of folks in my district feel like they have been shocked by
the bill that they get from the credit card companies. I am one of
those, and I will explain in a moment why I feel that way.

I also like to ride horses, now mainly mules because they are
more safer to get on. Occasionally I put on a pair of spurs. And
when I touch that animal in the side, it is to give supervision to
that animal. A lot of my constituents back home have felt the pain
of the spur in their ribs and in their wallet.

Now, you might not follow what I am saying, but folks back
home understand what I am saying. When we talk about high risk
credit, those in this room have done more to establish the credit
rating of most Americans than any other financial institution in
America, either good or bad. So it seems to me real easy before you
send out one of those I have heard as many as 8 billion solicita-
tions, all you have to do is check their credit report and see if that
is a good risk.

So really, if you are sending high risk out, it is your fault. You
should know whether or not these folks are good credit risks or not.
All you have to do is click on—get the report, and then you are not
taking much risk any more. So for me, I don’t agree with some of
the statements I am hearing today, and I do believe that it is su-
pervised credit because we have felt some of the stings of it back
home.

When I also look at those 8 billion solicitations, or 4, I heard ear-
lier, but I have come to believe that it is 8 billion, if it costs 15
cents to send those out, including the printing and everything else
and postage, you are talking about $120 million. Some folks say a
trillion dollar business; some folks say $2.3 to $2.4 trillion. I don’t
kno}x;v what that figure is. Perhaps collectively you all could arrive
at that.

That seems like an awful lot. But I will tell you how one of my
staff members disciplines and supervises credit card companies.
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When he gets one of those solicitations—and he just told me this
earlier—he takes it to the mailbox, tears it open, folds everything
else back up, and puts it in the return envelope. And it costs 41
cents for you to get it back. So he is doing the best he can to dis-
cipline you all.

So as we look at this thing, there are a lot of issues that we need
to talk about, a lot of questions. Everything is not rosy. I wish it
was. You provide a wonderful service. In the late 1970’s, my wife
and I got our credit cards, and we cut them up and we burned
them. As I engaged in business that took me a long way from home
in 1991, I applied for credit cards.

I have two credit cards. One of those is listed on it, since 1991.
I have never paid interest on it. I have never paid a late fee on
it. I pay it off every month. I have another one that is smaller that
has absolutely aggravated and wore me out, and that is why I feel
something has to happen.

When I called one day after being here, quite frankly, on the
smaller amount that I had—it was less than $100—realized I had
not paid it and it was due the next day, I called to see if I could
pay it by phone. You can. It is $29. I owed $50-something. It is $29.
What is the late fee? $29. I am not going to pay you over the
phone. I will send it to you.

So when you tell me everything is fine and rosy, it really is not
for some of us. So what I want to do is be sure that we work in
a way to where that credit cards continue to be what they have
been, a source for individuals to be able to use to be a consumer
in this country. And that is what this hearing is about today.

One of the questions I want to ask you is that $29 fee that some-
one was going to charge me by paying by phone, how much was
that going to cost you? Because the other one I call in at the end
of every month, I do it by phone. The phone says, tell me your card
number. What is your mother’s birthday? Do you want to pay it all
off or do you want to pay—so in essence, they don’t charge me any-
thing for doing that.

But most credit card companies do. So how much does it cost you
to take that automated phone call, and how much should you
charge for it? Anyone who wants to answer that.

Ms. FRANKE. I can'’t.

Mr. DAvIs OF TENNESSEE. Do you have an idea what it costs?

Ms. FRANKE. What I can tell you is that 98 percent of the pay-
ments are made for free. There are many, many options to pay
your bill without ever incurring a charge. And we would always en-
courage our customers to take advantage of the ways that they can
pay their bills on time without incurring any penalty fees. And
again, 98 percent of all of our payments are made for free.

Mr. DAviS OF TENNESSEE. I have a college degree. It is in agri-
culture. And I am a Member of Congress. When I start reading
what is on the back of that card, before I get angry with it, I tear
it up and throw it away. I mean, I don’t think anybody reads what
is on the back of those cards. We trust you. Literally, we trust you
to be fair and honest with us. And that is what we have always
done with our banks and others.

So I don’t want people to start distrusting a valuable source for
us in this country. So if you could somehow maybe talk with other
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folks and see if you can tell me about what it would have cost me,
had I agreed to pay the $29, what it would cost you to charge me
$29 on less than a $60 bill.

Chairwoman MALONEY. Can any of the issuers answer his ques-
tion, or can any of the academics answer his question, of how much
does it cost the issuer to take a payment by phone? Can anyone
answer that in relation to the fee?

Mr. BAER. I don’t know the exact amount. I do know it is our
highest cost way of accepting a payment. But I don’t know the rel-
ative cost.

Chairwoman MALONEY. Could you get it back to us in writing
later after you have analyzed it?

Mr. BAER. If we have it, we will give it to you.

Mr. DAvis OF TENNESSEE. Can I—

Chairwoman MALONEY. Can all of the issuers respond to his
question? Sure.

Mr. DAvis OF TENNESSEE. I would like to make an announce-
ment. For all folks who have credit cards and you get a request in
the mail, send them back like my staff does and it costs them 41
cents.

Chairwoman MALONEY. Yes. Would any other issuer like to com-
ment? Mr. Ireland first, or—okay. Then the academics. Mr.
Levitin?

Mr. LEVITIN. I can’t speak to the issuer’s overhead costs involved
in accepting a payment by telephone. But they should be able to
do it through an automated clearinghouse transaction that would
1c’lost them 5 cents. That is 5 pennies for the automated clearing-

ouse.

Chairwoman MALONEY. Can anyone else answer his question?

Mr. IRELAND. I would just like to comment. Automated clearing-
house transaction, to clear the transaction once you have formatted
it and put it into the system, the interbank fee is on the order of
5 cents.

To actually take in the transaction, link it up with the right ac-
count, account for it, and so on in a different environment is going
to be significantly more than five cents. I don’t know what the ac-
tual numbers are, but people have said they will bring them.

Chairwoman MALONEY. Go ahead.

Mr. AUSUBEL. There are other nuisance fees that are much easi-
er to trace down the cost of. So like if you take the foreign currency
fees I think everyone at this table charges, any transaction that is
paid in foreign currency they surcharge 3 percent. That is on top
of the conversion fees that Visa and MasterCard assess. So I would
say that one it is clear the cost is literally zero.

Mr. BAER. If I may just respond?

Chairwoman MALONEY. The Chair recognizes the gentleman for
an additional minute. I do want to note that Mr. Davis is the au-
thor of a very comprehensive credit card reform bill, which does in-
clude price limits and price fees.

Go ahead. An additional minute, in recognition of your hard work
on your own bill.

Mr. Davis oF TENNESSEE. Okay. As you answer those questions
concerning the fees for a phone call, what does it cost you to proc-
ess me sending it in through my internet, through an e-mail, where
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I actually go online and pay you online? Is there a difference in
that and an automated phone call? And if I send you a check, in
comparison for you to take the check out of the envelope, have the
folks process that and enter that, which of the three would be the
most expensive and which would be number one, two, and three?

Mr. FINNERAN. I don’t know the precise numbers, Congressman.
But I think in order of expense, the cheapest is the internet be-
cause that is the most highly automated. I think the second least
expensive is through the mail, simply because of the volume of peo-
ple who actually choose to pay in that way.

And the most expensive by a fair amount, although again I don’t
have the precise figure, is over the phone because few people
choose to do it that way, and you have to have the people to take
the phone call or to make sure that the automated aspects of it
work and make all the linkages that Mr. Ireland referred to.

For Capital One, and I know probably the other issuers at the
table as well, notwithstanding some of the anecdotes that people
like to pass around regarding billing due dates, we send our bills
out a good 25 days before the due date. And we certainly encourage
and provide multiple ways for people to pay on time. We spend a
lot of time and effort to try to encourage people to not wait for the
last day.

Mr. Davis oF TENNESSEE. I hate to interrupt you. But how long
have you had that 25 day period when you send out your bills? Is
this recently or is it—

Chairwoman MALONEY. Reclaiming my time, what our bill is ap-
proaching is all practices with all credit card companies. Many
companies have very fine practices that give a great deal of notice,
the 25-day limit, which many of my colleagues on the other side of
the aisle requested be placed in the bill.

I now recognize Mr. Clay for 5 minutes. And he will be followed
by Mr. Ellison.

Mr. CLAY. Thank you so much, Madam Chairwoman.

Since no one in authority will call the current economic straits
of the country a recession or a depression, I will say that we are
in an informal recession, that is, a recession that is felt by the mil-
lions that are losing all of their wealth, their homes, and in many
cases their families.

This has been caused by the outsourcing of jobs overseas, the re-
placement of workers in this country with cheaper laborers, the
grand larceny of the housing mortgage community and various
other credit and payment schemes, criminally high energy costs,
and a few other economic burdens.

At what point will it be determined that the consumer cannot
pay all of the increases in interest rates, the additional fees and
costs associated with credit? At what point will there be the real-
ization that reasonable profit is better than the destruction of the
consumer base that it is depending upon for the maximized profits
that are being sought?

When will the concept of losing money stop being confused with
the concept of not meeting profit projections? And I will start right
here. When do we concede that we must start—or that we must re-
alize that consumers may not be able to pay all of these bills? I will
start with you, ma’am.



66

Ms. WARREN. Congressman, I think we should be there right
now. And I will just say, I will hit just a few of the numbers. One
in every seven American families is dealing with a debt collector.
Forty percent of American families worry whether or not they are
going to be able to make their bills at the end of the month. And
the one that truly breaks my heart is that one in every five Amer-
ican families says, I believe I will die still owing my bills.

Congressman, how much worse does it have to get before we
start taking some action to clean this up?

Mr. CrAY. And it is about what cost they incur now. People try-
ing to heat their homes, fill their gas tanks up. On top of all of
that, they are being pursued by companies wanting to collect on
the debt.

How about you, Mr. Baer? Any comment?

Mr. BAER. Sure. Obviously it is a large topic. I mean, I would
make one point, though, which is that in contrasting credit card
lending to mortgage lending, there is a rather significant dif-
ference, which is credit card lending is wholly unsecured lending.
So there is a rather significant constraint on our willingness to ex-
tend credit to people, namely, that if they do not repay it, there is
no car. There is no home. There is no security at all.

And I think that is why—and you may have the wrong group of
lenders here because I think these are the lenders who are prob-
ably managing credit the most responsibly and intelligently and
why, of course, we are interested in risk-based pricing.

But we have every incentive not to have customers paying inter-
est rates they can’t repay or levels of debt that they can’t repay be-
cause we bear 100 percent of the loss in the event that they don’t
repay. That is not to say we suffer the anguish, the personal an-
guish, that they might feel in that case, and the longer term poten-
tial bad ramifications of poor credit. But in terms of the immediate
dollar financial loss, we feel 100 percent of it.

. So you should feel some assurance that at least the issuers
ere—

Mr. Cray. Okay. I appreciate the response. But when will the
concept of losing money stop being confused with the concept of not
meeting projected profits? How about that? Do you have any re-
sponse to that? There is a difference, don’t you think?

Mr. BAER. Yes. Now—

Mr. CrAY. Losing money compared to projected profits.

Mr. BAER. I mean, our interest obviously is not in losing money,
and our interest is in earning a reasonable risk-based return on
capital, which in this case means lending to people we believe can
repay it.

Mr. CrLAY. Based on paying out bonuses at the end of the year
and making sure your values are up in the stock market and all
that. Correct?

Mr. BAER. Well, again, if our customers aren’t repaying us and
we are suffering credit losses, that will not help our stock value.

Mr. CLAY. How about you, Mr. Levitin? Do you have any com-
ment?

Mr. LEVITIN. I think it is interesting what you point out about
executive compensation and bonuses, that they are very often tied
to short-term profits. And those short-term profits are—a good way
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of increasing short-term profits is by squeezing consumers through
really dirty billing tricks.

You can bump up profits a little bit in a quarter, and that beats
the market’s expectation by a penny, and walk away with a large
golden parachute. And certainly looking at executive compensation
practices is, I think, part of the picture here, and making sure that
they are decoupled from things like billing practices and the profits
generated by them.

Mr. CLAY. Thank you so much.

Chairwoman MALONEY. The gentleman’s time has expired. Mr.
Ellison, and I want to congratulate his hard work throughout four
different hearings and a roundtable discussion that we had on this
with issuers.

Mr. ELLISON. Well, Madam Chairwoman, I just want to thank
you. I think that your leadership in this area is tremendous. Obvi-
ously there are powerful forces who are trying to stop us from pro-
tecting the consumers, and I just thank you for your courage and
commitment.

I-gow profitable is the credit card business these days, Ms. War-
ren?

Ms. WARREN. The most recent data we have available is that
they made about $18.4 billion in 2006. That was a 45 percent jump
over the year before. We haven’t seen the 2007 data.

Mr. ELLISON. $18.4 billion?

Ms. WARREN. $18.4 billion with a “B.”

Mr. ELLISON. That is a lot of money. What is the percentage of
prof;ltability? Does that term—do you understand what I am asking
you?

Ms. WARREN. Yes. The revenues were about $115 billion. So you
can sort of figure it out from that one. Not bad.

Mr. ELLISON. Yes. And of course, you may not know this and we
may need to come back for it. How much did the CEO at Capital
One make?

Ms. WARREN. Oh, gosh. A lot more than I did.

Mr. ELLISON. Yes. Does anybody know?

Ms. WARREN. It is outside my range.

Mr. ELLISON. Mr. Finneran, do you know that? Your CEO, how
much did he get?

Mr. FINNERAN. Our CEO has not taken a salary since 1997. All
of his compensation is in equity in the company, therefore what he
makes is entirely dependent upon the success of the company.

Mr. ELLISON. Mr. Finneran, how much did he get paid last year?

Mr. FINNERAN. Pardon me?

Mr. ELLISON. How much did he get paid last year? I am not ask-
ing you if it was salary or—I am asking you how much compensa-
tion did he receive?

Mr. FINNERAN. Well, in our most recent proxy disclosure, I be-
lieve it was $17 million worth of equity grants.

Mr. ELLISON. $17 million. And how about the CEO of JPMorgan
Chase, ma’am?

Ms. FRANKE. I don’t know.

Mr. ELLISON. You don’t know that? Well, I will commend you on
being extremely well-prepared on everything else. Bank of Amer-
ica?
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Mr. BAER. I don’t know my CEQ’s exact compensation, or even
his approximate compensation, for that matter.

Mr. ELLISON. Mr. Baer, come on.

Mr. BAER. I don’t.

Mr. ELLISON. Okay. Does anybody else know?

[No response]

Mr. ELLISON. You know what? In 1980, the average CEO made
about 41 times the average worker. In 2005, it was about 411
times. So it is interesting how—it is too bad folks don’t know what
their boss made.

I introduced—well, let me just skip that one.

Demos has noted in a study that African American and Latino
credit cardholders with balances are more likely than whites to pay
interest rates higher than 20 percent. Why do you think that is?
Well, is it true? And why do you think that might be? Mr. Ausubel,
have you looked at this? Have you heard about this, Professor War-
ren? Haven’t heard about that one?

Ms. WARREN. Oh, yes. No, I cited it in my testimony.

Mr. ELLISON. Oh, yes. Could you elaborate on that, please?

Ms. WARREN. Well, they looked at a survey of consumer finance
data. But I don’t think there is any question about the accuracy of
the data.

Mr. ELLISON. Right.

Ms. WARREN. And they simply analyzed it by race. They also
looked at the effects on single women. They looked at family in-
come. And the people who are carrying the heavy burdens here are
disproportionately African American, Latino, single mothers, and
people in lower income categories.

Mr. ELLISON. Professor Warren, maybe you could help me with
this. You know, I am just a simple guy, and I hear these financial
people using big words like risk-based pricing and stuff like that.
It sounds really important.

Are they basically saying that these people are riskier, so we get
to charge them more?

Ms. WARREN. They may be saying that, but—

Mr. ELLISON. But is that what they are saying?

Ms. WARREN. But in fact, that is not what they are doing. I
mean, this is the point that Professor Levitin has really empha-
sized, and I want to be sure to highlight his research on this.

Mr. ELLISON. Would you please do that?

Ms. WARREN. Professor Levitin?

Mr. LEVITIN. Sure. Most of the overall price that you pay on a
credit card has nothing to do with your individual risk profile. It
has to do with the cost to the issuer of borrowing money from the
capital markets. It has nothing to do with whether you are risky
or whether you are going to pay on time. Only at the very margins
does it have any impact.

Mr. ELLISON. Basically, the pricing reflects what they can get
from a consumer, right?

Mr. LEVITIN. Very much so.

Mr. ELLISON. So it is pretty much about just getting money?

Mr. LEVITIN. This is a—as they note, it is a competitive market
and they want to squeeze every last drop of profit they can.
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Mr. ELLISON. I am glad you said that about the competitive mar-
ket thing, because I was talking to somebody just yesterday, and
they told me that, well, I shouldn’t worry about these credit card
practices that seem so egregious to me because if people don’t like
it, they can just call somebody else.

But then have you ever tried to call a credit card company?
Could you just—Ms. Warren, Professor Levitin, have you tried to
actually talk to these people and get them on the phone to discuss
your bill?

Ms. WARREN. Of course not. That is why we all laugh. That is
like the punch line to a joke, to call a credit card company.

Mr. ELLISON. Right.

Ms. WARREN. But I want to make the point here even so, even
if you could reach someone, by the time you recognize most of these
things have happened to you, they have happened to you.

Mr. ELLISON. Right.

Ms. WARREN. This is not about understanding in advance, golly,
I have one of those cards that is going to have a new due date on
it, or that they are going to switch me every 6 months on the date
that my payment is due. This is about things that you only know
you have been bitten after the teeth are well sunk in. And then it
is too late to do anything about it.

Mr. ELLISON. Let me ask you this. On this issue of the moving
target of the payment date, it was pointed out to me yesterday
that, hey, we don’t want to have—

Chairwoman MALONEY. The gentleman’s time has expired. And
the moving target date is one that we end in this legislation that
is before us today.

I would like to thank all of my colleagues and the witnesses for
your testimony today. We are moving forward with legislation. This
bill is on four previous hearings and roundtable discussions with
issuers and consumers and academics. And the next hearing will
be held on April 9th.

We look forward to passing legislation that will put into place re-
forms that will enable responsible consumers to better control their
financial affairs, and will bar some of the most abusive practices
that drive responsible cardholders further into debt. Our legislation
is balanced and sensible, and I look forward to our next hearing.

I do want to note that Members, if they have additional ques-
tions, and my colleague Mr. Ellison, can put his additional ques-
tions in writing to the panel. Without objection, the hearing will re-
main open for additional comments and questions for 30 days.

And again, I want to thank the witnesses and thank everyone
here. We will get your responses into the record. This meeting is
adjourned. Thank you.

[Whereupon, at 2:15 p.m., the hearing was adjourned.]
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“The Credit Cardholders' Bill of Rights: Providing New
Protections for Consumers”
March 13, 2008

Statement for the Record

‘Thank you Madam Chairwoman for holding this hearing. And I appreciate the witnesses
being here today.

Several of my colleagues from the other side of aisle are forecasting that the next great
financial crisis in America is in the credit card market. They hypothesize that once the
subprime crisis shakes out, defaults in credit card debt will rise to staggering levels.

1 am concerned with this too. Considering Americans held roughly $787.5 billion in
credit card debt in 2004, this is obviously something Congress should address. It is no
secret that Americans have one of the lowest savings rates of any industrialized nation in
the world, and with only half of Americans paying their credit card balances off every
month, that statistic is not going to change anytime soon.

Like any industry, there have been some bad players, and [ understand we are going to
hear several witnesses today complain about their atrocities with credit card companies. 1
know T hear regularly from constituents who complain of credit card providers raising
rates even if they have been on time or have not gone over the limit. Other practices,
such as “double-cycle billing” and purposely confusing disclosures, should be eradiated.

However, I question why this subcommittee is addressing legislation to legally prohibit
any of this before the regulators have released their new rules, Regulation Z. The Fed,
who Congress tasked to oversee credit card providers, has been working on extensive
new disclosure rules for cardholders for over a year. Regulation Z is meant to educate
further consumers who decide to take out revolving credit so they may make informed
decisions of what they can or cannot afford. To pass laws prohibiting practices before
Congress can even determine whether Regulation Z is helping is premature.
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Furthermore, T know many of the witnesses here and those representing the lending
institutions will use our floundering economy as an excuse to prohibit reforms,
contending they could restrict credit. However, I disagree with the philosophy that
encouraging credit card use, or making it easier by loosening credit, is the way to
stimulate America’s faulty economy. Providing choices and lifelines to consumers who
need help, as credit cards do, is one thing. However, the way a person, college graduate,
family and our economy gets back on a financial track is by living within our means, not
going further into debt,

1 look forward to hearing from the constituents and other presenters’ testimony today and

thank you again Madam Chairwoman for allowing Members to present their views on the
credit card industry.

Page 2 of 2



74

Opening Statement of Representative Michael N. Castle (DE)
March 13, 208

Subcommittee on Financial Institutions and Consumer Credit
Hearing on “The Credit Cardholders’ Bill of Rights: Providing
New Protections for Consumers”

Good morning. Credit cards are the focus of our hearing and we
will hear today and in the coming weeks from witnesses --
consumers, regulators, and businesses -- about a range of issues.
While [ have an open mind about ideas for reform, I also think it is
very important to keep some basic facts and our subsequent
discussions in perspective:

e We are a nation with about 225 million credit active
Americans

» According to the Federal Reserve, around 640 million credit
cards are in circulation in this country

e The Fed published a report a few years ago that said the
average American consumer has 5 credit cards; One in ten
consumers has more than 10 credit cards in their wallet

¢ And, | have seen a study that shows that most consumers
keep their credit cards a minimum of 7 years and frequently
much, much longer.

My point is this: Consumers, overall, are a pretty savvy group. If
they find a good deal, they stick with it. If they find a bad deal or
are treated poorly, they drop that product or service in a heartbeat.
And since the overwhelming majority...about 90% of the public
pays its credit card bills on time, | worry that well intended
legislative efforts might go too far -- especially since the final,
updated version of Federal Reserve Regulation Z will address
many of the provisions included in H.R. 5244 and is scheduled for
release soon.
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Let me be clear about this so our witnesses and the public can have
a better appreciation for all that the Federal Reserve has done
relative to these soon-to-be-released regulations:

The professional staff at the Federal Reserve has put out for
comment several different consumer tested ideas related to credit
cards that were developed in part with the help of consumer focus
groups. The Fed has been very deliberate in their approach to
these issues and has gone so far as hiring consumer focus groups to
test proposed disclosure and billing ideas. Subsequently, as this
process has unfolded, the Fed has had to review over 2,500
comments from banks, consumers, consumer groups, lawyers and
so forth concerning these issues and proposed solutions. All of this
work is coming to an end later this year and I would prefer to see
what final changes are proffered by the Fed before pursuing any
legislative proposals.

Madame Chair, our economy is struggling. And while I want to do
everything I can to make certain consumers are dealt a fair hand
and our financial services industry thrives, I look forward to the
testimony today and the important work the Federal Reserve will
release later this year.
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EXECUTIVE SUMMARY OF WRITTEN STATEMENT

My written statement comprises this “executive summary” together with a preliminary paper,
“Penalty Interest Rates, Universal Default, and the Common Pool Problem of Credit Card Debt”
(jointly authored with Amanda E. Dawsey of the University of Montana), which is attached.

1. Credit card debt poses a common-pool problem

1t is now reasonably well understood that unsecured eredit such as credit card debt poses a
common-pool problem. Since it is not secured by any collateral and since recoveries will be
allocated pro rata under bankruptey, each credit card issuer is motivated to try to collect from the
“common pool” — and the attempt to collect by one issuer may pose a negative externality to
other issuers. When a consumer becomes financially distressed, each credit card lender has an
incentive to try to become the first to collect. For example, a lender may engage in aggressive
collection efforts even if they may result in the consumer seeking protection under bankruptey
law: the benefits of collection acerue to this lender alone, while the consequences of a
bankruptey filing are distributed over all credit card lenders and other creditors.

2. The common-peol problem leads to penalty interest rates and
universal default clauses

A useful explanation and interpretation of penalty interest rates and universal default clauses
in credit card contracts is that each issuer is secking to maximize its own individual claim on the
common pool of unsecured debt of a financially-troubled consumer. To the extent that the

1
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consumer repays any debt, a high penalty rate (such as 29.99%) provides incentives for the
credit-card issuer to be repaid before other lenders. And to the extent that the consumer repays
no debt, the high penalty rate maximizes the issuer’s nominal loan balance and therefore the
issuer’s pro-rata share of recoveries following bankruptey. Since every credit-card issuer has this
unilateral incentive to charge a high penalty rate and to impose a severe universal default clause,
the likely outcome in the absence of threatened or actual regulation is inefficiently-high penalty
rates together with inefficiently-broad and unforgiving universal default clauses. As such, the
commen-pool problem of unsecured debt may be viewed as a market faiture, yielding scope for
the U.S. Congress to intervene in useful ways.

The attached preliminary paper develops an economic model that is useful for studying these
issues and obtains some suggestive results.

3. Would the biill help cardholders to extricate themselves from debf?
What impact would it have on consumer spending?

An unfortunate byproduct of penalty rates, universal default clauses and “any time, any
reason” repricing is that they tend to increase the difficulty for consumers to emerge from debt
without serious defaults or bankruptey. This follows from general principles and is also a
preliminary conclusion of the attached paper. Given the current turmoil in credit markets and real
estate, additional pressure on consumers from credit card issuers is particularly unfortunate, but
such pressure could be reduced if the proposed bill beconies law in a timely fashion.

The bill’s impact on consumer spending seems to be ambiguous, but in any event, its impact
on consumer spending seems to be of very small magnitude.

4. “Any time, any reason” repricing is detrimental fo competition

“Any time, any reason” repricing would appear to be detrimental to competition in the credit
card market, owing to standard considerations in industrial organization, such as search costs and
swiich costs. The simple reason is the difficulty posed to comparison-shopping, if the future
course of pricing is difficult for consumers to foresee. The same critique would appear also to
apply to penalty terms that are difficult for consumers to understand or take into account at the
time that they shop for credit cards. Federal limitations on repricing and penalty terms could be
expected to improve the competitive process.

5. Is there evidence that the magnitude of risk-based repricing is
commensurate with the magnitude of enhanced risk?

While it is almost axiomatic that consumers who have triggered penalty terms are greater
credit risks than consumers who have not triggered penalty terms, I am unaware of any empirical
evidence that the magnitude of higher prices imposed bears any close relation to the magnitude
of enhaneed risk faced by the issuers. Quite to the contrary, it is evident from other aspects of
current credit card pricing that the levels of many fees are based more on the relative
insensitivity of consumer demand than on any particular relation to cost. Good examples are:
the 3% surcharges recently imposed by most issucrs on credit card transactions made in foreign
currencies; the $39 late fees imposed irrespective of the number of days the payment is late; and
overlimit fees imposed on consumers for whom the issuer is happy to increase the credit line.

The attached preliminary paper develops an economic model in which it appears that, even
under perfect competition and perfectly optimizing behavior by consumers, universal default
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clauses may result in penalty interest rates exceeding the enhanced risk faced by the issuers.
Certainly, without perfect competition and perfectly optimizing behavior by consumers, it would
be easy for penalty interest rates to arise that exceed the enhanced risk associated with the
triggering cvents.

6. Is there evidence that penalty pricing or “any time, any reason”
repricing has led to lower prices generally for cardholders?

Similarly, | am unaware of any empirical evidence that penalty pricing or “any time, any
reason” repricing of credit cards has led to lower prices (i.c. interest rates and fees) generally for
cardholders. In the perfectly-competitive model of the attached paper, the existence of penalty
pricing results in lower interest rates, absent missed payments, but higher interest rates,
following missed payments. The combination nets out to be about the same, but aggregate
consumer welfare and aggregate social welfare appears to be reduced under universal default
(including “any time, any reason” repricing”). In the rcal world, there is evidence that the credit
card market is less than perfectly competitive and that consumers may be less than perfectly
optimizing; under such circumstances, one would expect that penalty pricing or “any time, any
reason” repricing of credit cards would likely lcad to higher overall prices.

7. Are the issuers or financial regulators likely to address these
issues in the absence of legislation?

Credit card issuers are unlikely on their own to address or remedy the issues prompting the
proposed legislation, owing to the common-pool problem that leads them to act unilaterally in
the opposite direction. My read of the regulatory history is that the financial regulators have been
lax in acting to protect consumers in this regard, except under the threat of legislation.

8. Would the bill be effective? Does it go far enough?

The current bill, if enacted, would be helpful in protecting consumers, particularly
financially distressed consumers, and in improving competition in the credit card market. Given
the current credit erisis, it would seem helpful for the legislation to become effective sooner than
the one-year anniversary of enactment specified in the current text of the bill. While the bill
addresses the ability of an issuer to impose penalties triggered by the consumer’s late payment of
other lenders, it might usefully go further in limiting severe penalties following minor
transgressions to the lender itsclf. The bill might also usefully limit what are often termed
“junk fees™: terms of the account other than the most salient pricing terms (e.g., other late
payment fees, surcharges for purchases in foreign currencies, and overlimit fees).

DISCLOSURE OF FEDERAL GRANTS, CONTRACTS OR SUBCONTRACTS

Professor Ausubel was the Principal Investigator on National Science Foundation Grant
SES-05-31254 (“Dynamic Matching Mechanisms,” with P. Cramton), Co-Prineipal Investigator
on National Science Foundation Grant 115-02-05489 (“Rapid Response Electronic Markets for
Time-Sensitive Goods,” with G. Anandalingam, P. Cramton, H. Lucas, M. Ball and V.
Subrahmanian), and Co Principal Investigator on a Federal Aviation Administration Grant (“Slot
Auctions for U.S. Airports,” with M. Ball, P. Cramton and D. Lovell), all grants to the University
of Maryland. While each of these grants, broadly speaking, relates to the study of economics, the
specific subject matter of these grants bears no relation to the topic of the current hearing.
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Penalty Interest Rates, Universal Default, and
the Common Pool Problem of Credit Card Debt

Lawrence M. Ausubel and Amanda E. l)awsey*
March 12, 2008

Very Preliminary and Incomplete

1 Introduction

It is now reasonably well understood that unsecured credit such as credit card debt poses a
common-pool problem. Since it is not secured by any collateral and since recoveries will be
allocated pro rata under bankruptey, each credit card issuer is motivated to try to collect from the
“common pool” — and the attempt to collect by one issuer may pose a negative externality to
other issuers. When a consumer becomes financially distressed, each credit card lender has an
incentive to try to become the first to collect. For example, a lender may engage in aggressive
collection efforts even if they may resulf in the consumer seeking protection under bankruptcy
law: the benefits of collection accrue to this lender alone, while the consequences of a
bankruptey filing are distributed over all credit card lenders and other creditors.

This paper attempts to explore the recent proliferation of penalty interest rates and universal
default clauses in credit card contracts. By a peralty interest rate, we mean the following:
The fairly standard credit card offering in 2008 includes an introductory interest rate on new
purchases of (% for the first several billing periods, followed by a post-introductory interest rate
on new purchases of 9.99% to 15.99%. However, if payment is received late once during the
introductory period, the interest rate reverts to the post-introductory APR; and if payment is
received late twice within any 12 billing periods, the interest rate reverts to a “defauit APR” of
typically 23.9% to 29.99%. In addition to the increase in interest rate, the cardholder generally is
also assessed a late payment fee of typically $39.

By a universal default clause, we mean the following: Many credit card contracts provide
that the penalty interest rate is triggered by late payments to this credit card issuer, but it may
also be triggercd by late payments to other creditors. Depending on the issuer’s particular
practices, universal default may also be triggered by deterioration in the consumer’s FICO score,

) Department of Economics, University of Maryland, College Park, MD 20742, and Department of Economics,
University of Montana, Missoula, MT 59812, We gratefully acknowledge the research assistance of Oleg Baranov,
and helpful comments by Richard Hynes and Thayer Morrill.

Copyright © 2008 by Lawrence M. Ausubel and Amanda E. Dawsey. Al rights reserved.
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exceeding a credit limit, utilizing a credit line beyond a particular percentaget, or more generally,
“based on information in your credit report.” '

An issuer can accomplish the same effect (and more) with an “any time, any reason”™
repricing clause. An example of the relevant language is: “Account and Agreement terms are not
guaranteed for any period of time; all terms, including the APRs and fees, may change in
accordance with the Agreement and applicable law. We may change them based on information
in your credit report, market conditions, business strategies, or for any reason.” * Bills recently
introduced in the U.S. Congress propose to regulatc penalty interest rates, universal default
clauses, and “any time, any reason” repricing.’

A useful explanation and interpretation of penalty interest rates and universal default clauses
in credit card contracts is that each issuer is secking to maximize its own individual claim on the
cammon pool of unsecured debt of a financially-troubled consumer. To the extent that the
consumer repays any debt, a high penalty rate (such as 29.99%) provides incentives for the
credit-card issuer to be repaid before other lenders. And to the extent that the consumer fails to
repay the debt, the high penalty rate increases the issuer’s pominal loan balance and therefore the
issuer’s pro-rata share of recoveries following bankruptcy. Since every credit-card issuer has this
unilateral incentive to charge a high penalty rate and to impose a severe universal default clause,
the likely outcome in the absence of threatened or actual regulation is inefficiently-high penalty
rates together with inefficiently-broad and unforgiving universal default clauses. As such, the
common-pool problem of unsecured debt may be viewed as a market failure, yielding possible
scope for government intervention in useful ways.

2 Related Literature

The premise of an externality imposed by competing creditors is related to the idea of
sequential banking studied by Bizer and DeMarzo (1992). The difference here is that the
externality in our model results from competition to collect from a defaulting borrower, rather than
as a consequence of an increase in risk as the borrower acquires additional loans. The idea that
creditors have an incentive to grab payment from borrowers, even when doing so husts the
borrower’s ability to repay her total debt, is one of the fundamental principles underlying rmuch of
the US bankruptey system.* Thomas H. Jackson, along with Douglas Baird and Robert Scott, has
formalized this idea in a series of articles using economic models to examine the effects of these
externalities.” Under the Jackson regime, bankruptcy can actually increase the welfare of creditors

"The particular language of “based on information in your credit report” is taken from the disclosure associated with
a Bank of America online credit card offering. The associated URL, accessible on March 12, 2008, is:
https://wwwa.apptvontinenow.com/USCCapp/Ctl/display?pageid=disclosure&cp=

*This language is taken from the same Bank of America disclosure as referenced in the previous footnote.

*See HLR. 5244 (“Credit Cardholders’ Bill of Rights Act of 2008™) and S. 1395 (*Stop Unfair Practices in Credit
Cards Act of 20077).

*See, for example, Tene (2003).
*See, for example, Jackson (1985 and 1986), Baird and Jackson {1990) and Jackson and Scott (1989).

2



82

by forestalling destructive creditor collection and mitigating the negative cxternality, and these
savings are passed along to the borrower in the form of lower interest rates.

Several authors have argued that Jackson’s approach is overly theoretical and unsubstantiated
by empirical evidence.® In response to this criticism, Dawsey (2007) provides an empirical test. It
shows that, holding debt level constant, increasing a borrower’s number of creditors increases the
probability a borrower files for bankruptcy and decreases the probability she chooses informal
bankruptcy, defined as long-term default without a formal bankruptey filing. These results lend
support to Jackson’s hypothesis that when a creditor attempts to collect from a distressed borrower,
his efforts reduce the likelihood a borrower will repay her other loans and increase her probability
of filing for bankruptcy.

A few papers have examined policy tools other than bankruptcy that may reduce the negative
externality of competitive collections. Williams (1998) finds some evidence that eredit counseling
services, by facilitating coordination among lenders, decreases competitive eollections efforts.
Brunner and Krahnen (2004) observe that bank pools, a legal mechanism for allowing coordination
among creditors in Germany, also decrease destructive competition among creditors. Franks and
Sussmen (2005) find that the British contractualist system mitigates the incentive of multiple
lenders to prematurely liquidate a distressed firm.

Like Bizer and DeMarzo, the small group of papers examining the effects of “cross default”
clauses have focused on the borrower’s increased riskiness due to multiple loans. Like universal
default clauses, cross default clauses specify that default on one loan results in default on all loans
covered by the clause. Using comparative statistics, Childs et al (1996) find that cross default
clauses in commercial mortgage contracts substantially reduce default risk. In the Childs model,
cross default gives creditors access to additional collateral which yields diversification benefits,
decreasing default frequency and severity. The Childs model differs from the one presented hiere in
two important respects. First, the cross default clause gives the creditor access to additional
collateral, which would not be a factor for the unsecured creditor in our model. Second, the Childs
approach is to consider only cases involving a single creditor and borrower; the contention of this
paper is that when the model is broadened to allow the borrower to interact with more than one
creditor, any benefits of cross-default are mitigated by the negative externality it imposes.

Two purcly theoretical papers find results that are similar to Childs’. Mohr and Thomas
(1997) present a model in which a sovereign nation enters into both a loan contract and an
environmental agreement, and a cross-default clause reduces the risk of default on either
obligation. Mohr (1995) finds a similar resuit when a country is both in debt and involved in
international environmental permit markets. These results are driven by the borrower’s desire to
avoid the double punishment that would result from defaulting on two contracts rather than only
one. Again, these papers focus on borrower riskiness rather than externalities involved in
collection.

®See Block-Lieb (1993) and Rothschild (2007).
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3 The Model

A consumer wishes 1o consume over three periods. He earns income only in the second and
third periods, and so has a consumption-smoothing motive to borrow on credit cards. More

specifically, the consumer’s utility is given by U = Zil 8" ufe,y, where u(e,) =c,” (y <1),

! . . , .
& =177 denotes the discount factor between periods, ¢, denotes the consumer’s consumption

‘I?I
inperiod # (=1, 2, 3), and », denotes the market interest rate. The consumer’s income in period
1, denoted 7, equals zero. The consumer’s income in periods 2 and 3, denoted [, and /,
respectively, are drawn independently from uniform distributions on the interval [0, T]. The

consumer does not learn /, until period 2 and does not learn 7, until period 3.

The consumer borrows on his credit card(s) in period 1 so as to maximize his expected
utility. If the consumer chooses to consume ¢, in period 1, then he runs up a credit card balance
of ¢,, which with application of an interest rate » becomes a balance of (1 + r)c, in period 2. To
simplify the solution of the model, the consurner is permitted to borrow on his credit card(s) only
in period 1. In addition, if the consumer borrows from two cards in period 1, then it is assumed
that he borrows equal amounts on each of the two cards, i.e. amounts of +¢, each. In period 2,
the consumer’s actions are limited to repaying his credit card balances (in whole, in part, or not
at all). Let p denote the fraction of his balances that he repays in period 2. If the consumer
repays fraction o in period 2, that requires him to pay o(1+ r)c,, leaving him
¢, =1, — p(l+ )¢, in consumption for period 2.

The interest rate applied to the consumer’s credit card balances from period 2 to period 3
may be a regular interest rate r or a penalty interest rate #” . With one credit card lender, the
regular interest rate is applicable if the consumer meets a required minimum payment ¢, i.e. if
£ 2« . However, if the consumer does not meet the required minimum payment, i.e. if p<ea,
then the penalty rate is applicable. With two credit card lenders, the rate depends on which (if
any) lenders have received the required minimum payment, and on whether a universal default
clause applies to the given credit card. These conditions are elaborated below.

In period 3, the terminal period, the consumer has no decision problem fo solve. Instead, the
consumer simply consumes out of his income (if any) net of debt repayment. Thus, if the
consumer was subject to the regular interest rate from period 2 to period 3, then his consumption
in period 3 is ¢, = max {0 A=+ 00 p)(1+ r)cl}. However, if the consumer was subject to
the penalty interest rate from period 2 to period 3, then his consumption in peried 3 is
¢; =max {O A =+ rF)(1 - o)1+ r)c‘} . Note that the max{O . }7 terms in the previous
expressions reflects that the credit card lender(s) cannot collect more than [, from the consumer;

the money simply is not there to collect. Period 3 marks the end of the model. With two credit
card lenders, their respective interest rates (including penalty rates, when triggered) are applied
to their respective balances; and if the period 3 income is less than the balances owed, the
income is applied pro rata between the two lenders.
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There are » credit card issuers (n = 3) competing to lend to a consumer. A consumer is
permitted to accept at most two credit cards at the stated terms. A credit card offer by issuer i
consists of a pair of interest rates, (i;,r{.” ), where r, is the regular interest rate and r,” is the
penalty interest rate. Each of these values is chosen from the closed interval [0, F], where 7 is
the maximum interest rate that an issuer might select (e.g. 2 29.99% APR). The other relevant
terms of a credit card are its credit limit, I , and its required minimum payment, e, in period 2.
For simplicity, #, I and ¢ are constants that are exogenous to the model — and I is specified
so that the consumer wishes to borrow from two credit cards in period 1.

3.1 Own default

By own defaulz, we refer to the contract term that a consumer is subject to a penalty interest
rate on a credit card if he has not made the minimum repayment on that credit card. (By contrast,
under universal default, the consumer is subject to the penalty rate if he has not made the
minimum repayment on that credit card or on any other credit card. This case is treated in the
next subsection.)

Under a rule of own default, there are three relevant possibilities:

(1) The consumer makes at least the minimum payment on both cards. In that event, he is
subject to the regular interest rate on both cards.

(2) The consumer makes the minimum payment on card i but not on card ;. In that event,
he is subject to interest rate 7, on card i, but subject to interest rate r,” on card j.

3) The consumer does not make the minimum payment on either card. In that event, he
is subject to interest rate »,” on card / and to interest rate #,” on card .

In our preliminary results, it appears that an optimizing consumer will generally repay at
least the minimum payment on a given card or else will repay zero (but will not repay an amount
in between). Moreover, in the case where the consumer makes the minimum payment on only
one card and the penalty rates on the two cards are different, the optimizing consumer will make
the minimum payment on the card with the Aigher interest rate (i.e., it is advantageous for the
consumer to repay high-interest debt before low-interest debt).

3.2 Universal default
Under universal default, the consumer is subject to the penalty rate if he has not made the
minimum repayment on that credit card or on another credit card. Under a rule of universal
default, there are three relevant possibilities:
H The consumer makes at least the minimum payment on both eards. In that event, he is
subject to the regular interest rate on both cards.
2) The consumer makes the nunimum payment on card i but not on card j. In that event,
he is subject to interest rate r,” on card i and to interestrate #,” on card ;.
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3) The consumer does not make the minimum payment on either card. In that event, he
is again subject to interest rate »,” on card i and to interest rate #,” on card j.
Repaying one card but not the other does not avert any penalty interest rates at all. In our
preliminary results, and for parameter values in the relevant range, it appears that an optimizing
consumer will generally repay at least the minimum payment on both cards or else will repay
zero on both cards (but will not repay one card, under universal default, or repay an amount in
between).

4 Tentative General Results
RESULT 1. Jt is never an equilibrium for the penalty rate to equal the regular rate.

REASONING. Suppose not. Since missing a minimum payment signifies that the consumer
received a low realization of income, the firm’s expected profits conditional on a consumer
missing a minimum payment to either firm is negative. If the firm unilaterally raises its penalty
interest rate by ¢, then to the extent that it induces early repayment, it is therefore profitable. And,
to the extent that raising the penalty interest rate by ¢ does not induce early repayment, it simply
yields higher revenues. L]

RESULT 2. Symmetric equilibria under “own default” satisfy one of the following conditions:

{a) The penalty interest rate < the maxinum allowable intevest vate, and the firm is
indifferent between being repaid in period 2 and not being repaid in period 2.

(b) The penalty interest rate = the maximum allowable interest rate, and the firm strictly
prefers being repaid in period 2 to not being repaid in period 2.

REASONING. Consider all possible penalty rates in the interval {rom the regular interest rate
to the maximum allowable interest rate. By the same reasoning as for Result 1, at the regular
interest rate, default results in negative expected profits, and therefore the firm strictly prefers
being repaid in period 2 to not being repaid in period 2. Suppose that the firm also strictly prefers
being repaid in period 2 to not being paid in period 2 at all higher interest rates in the interval
(where the associated regular interest rate has been chosen to be the equilibrium interest rate).
Then either firm would profitably deviate by raising its penalty rate by ¢ whenever possible,
making the maximum allowable interest rate the unique equilibrium penalty interest rate (Case
(b)). Conversely, suppose that there exists a penalty interest rate in this interval such that the firm
does not strictly prefer being repaid in period 2 (where the associated regular interest rate has
been chosen to be the equilibrium interest rate). Then, let »# denote the lowest such penalty
interest rate. Then with a penalty interest rate of »7 (and the associated regular interest rate
chosen to be the regular interest rate), a continuity argument implies that the firm is indifferent
between being repaid in period 2 and not being repaid in period 2 (Case (a)). |
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5 Preliminary Results from Simulations

Our preliminary simulations are done with the following parameter values:

¥ = 0.5 (parameter in utility function)

7 =1 (income is distributed on intervat [0, 1T)

L =02 (credit limit on a given card)

¢ =0.2 (minimum payment as percentage of balance)
r,, =8% (market interest rate)

7 =30% (maximum allowable penalty interest rate)

Repaying one card but not the other does not avert any penalty interest rates at all. In our
preliminary results, it appears that an optimizing consumer will generally repay at least the
minimum payment on both cards or else will repay zero on both cards (but will not repay one
card, under universal default, or repay an amount in between).

5.1 Simulations under own defauit
Under own default, a candidate equilibrium in which the penalty interest rate equals the
maximum allowable interest rate (Case (b) in Result 2) can first be simulated. In the simulation,
we find that:
r=12.60% (regular interest rate)
#¥ =30% (penalty interest rate)
P, =54.67% (probability of full repayment after missing payments on 2 cards)
P, =61.67% (probability of full repayment after missing payments on 1 card}
EU =14747 (expected utility over all states of the world x 100}

However, the candidate equilibrium of Case (b) is not a true equilibrium, for the following
reason. The high penalty interest rate more than offsets the expected default losses (as a
percentage of balances loaned). The firm strictly prefers nof to be repaid in period 2 over being
repaid in period 2. Thus, the firm could profitably deviate by offering a slightly lower penalty
interest rate.

An interior solution, i.e., a candidate equilibrium in which the penalty interest rate is less
than the maximum allowable interest rate (Case (a) in Result 2) can also be simulated. In the
simulation, we find that:

r=14.11% (regular interest rate)

r¥ =18.89% (penalty interest rate)

P, =57.40% (probability of full repayment after missing payments on 2 cards)
P =62.40% (probability of full repayment after missing payments on 1 card)
EU =147.56 (expected utility over all states of the world x 100)

The candidate equilibrium of Case () appcars to be a true equilibrium. The penalty interest rate
reflects the expected defanlt losses (as a percentage of balances loaned), making the firm
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indifferent between being repaid in period 2 and not being repaid in period 2. This is the
requirement for equilibrium in this situation.

1t is illuminating to see the consumer’s debt level after period 2 (and implied repayment in
period 2). This is graphed in the first panel of Figure 1. At low levels of income realization, the
consumer misses the minimum payment on both cards. At the next interval of income
realizations, the consumer makes the minimum payment on one card but no payment on the
other. At the next interval of income realizations, the consumer makes the minimum payment on
both cards, but no additional repayment. Finally, at the highest income realizations, the
consumer’s repayment increases in income, until full repayment oceurs.

5.2 Simulations under universal default
Under universal default, a candidate equilibrinm in which the penalty interest rate equals the
maximum allowable interest rate (Case (b) in Result 2) can be simulated using the same
parameter values, In the simulation, we find that:
r=12.79% (regular interest rate)
7 =30% (penalty inierest rate)
P, = 54.80% (probability of full repayment after missing payments on 2 cards)

P, : notapplicable (prob. of full repayment after missing payments on | card)
EU =147.43 (expected utility over all states of the world x 100)

The candidate equilibrium of Case (b) appears to be a true equilibrium. The high penalty interest
rate more than offsets the expected default losses, and the firm strictly prefers not to be repaid in
period 2 over being repaid in period 2. However, under universal default, this does not imply that
either firm has a profitable deviation. The explanation appears to be that the consumer generally
does not make a minimum payment on a single card under universal default, as the consumer
would still be subject to penalty interest rates on both cards. Therefore, a modest reduction on a
firm’s penalty interest rate has negligible effect on the probability of repayment —- but serves to
reduce the firm’s revenues.

It is illuminating to see the consumer’s debt level after period 2 (and implied repayment in
period 2). This is graphed in the second panel of Figure 1. At low levels of income realization,
the consumer misses the minimum payment on both cards. There is no interval where the
consumer makes the minimum payment on one card but no payment on the other. At the next
interval of income realizations, the consumer makes the minimum payment on both cards, but no
additional repayment. Finally, at the highest income realizations, the consumer’s repayment
increases in income, until full repayment occurs.

& Discussion

Subject to the caveat that our results are only preliminary, let us compare the regimes of own
default and universal default simulated in the previous section and make some observations.
First, the penalty interest rate appears to be higher under universal default, and the higher interest
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rate exceeds the enhanced credit risk associated with missing a payment. Second, the probability
of full repayment following missing the minimum payment is lower under universal default,

i.e., universal default clauses tend to increase the difficulty for consumers to emerge from debt
without serious defaults or bankruptcy. Third, the expected utility of consumers over all states of
the world appears to be lower in the equilibrivm that we have constructed under universal
default, as compared to under own default. Finally, since the firms’ expected profits have been
held constant in this exercise, it can also be said that social welfare is expected to be lower under
universal default than under own default. In short, the simulations appear to favor limitations on
the practice of universal default.

Our confidence in these results needs to be tempered by their preliminary nature and by the
possibility that there are other parameter values for which these results may be reversed. Still,
there appears to be present a tight argument why lenders would impose universal default clauses,
but society as a whole (including lenders) would benefit from a collective choice to eliminate
them.

The analysis in this paper may be lintited in that consumers have been assumed to make
fully-optimizing decisions (subject to their uncertain future incomes). However, there exists
longstanding evidence that consumers may tend to underestimate their future borrowing (see,
for example, Ausubel, 1991) or otherwise be overly optimistic about their future financial
prospects. Under such scenarios, consumers would likely take insufficient account of the penalty
interest rates that they might face. As such, the effects and conclusions described in this paper
would likely be amplified.
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Figure 1: Consumer Debt in Simulations
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Introduction

Good morning, Chairwoman Maloney, Ranking Member Biggert and Members of the
Subcommittee. My name is Gregory Baer and | am a Deputy General Counsel at Bank of
America focusing on Regulatory and Public Policy. 1 appreciate the opportunity to
discuss our views on the Credit Cardholders® Bill of Rights Act of 2008, H.R. 5244.

This is Bank of America’s second appearance before the subcommittee on these issucs,
and we had the opportunity to participate in your credit card summit as well. We are
pleased that the subcommittee intends multiple hearings on the legislation and will hear
from regulators, various issuers and other experts. While we understand most of the
major issuers will at some point testify, we also encourage the subcommittee to hear from
smaller issuers that target specific economic segments of the population that could be
more vulnerable during these current economic conditions. The issues being discussed
today are of great importance to our economy, and the risk of unintended consequences,
both to consumers and to the overall economy, is significant.

Bank of America provides a full range of financial services to individual consumers,
small- and middle-market businesses, large corporations and government entities. In the
retail space, Bank of America Card Services has more than 40 million active customers
and more than $200 billion in managed loans. At Bank of America, we believe that we
have this volume of customers because we listen to them — more than 90 million calls per
year — and work hard to meet their needs, minimize mistakes and continuously improve.

Today, I will focus my comments on how H.R. 5244 would affect our ability to serve
consumers. First, I will discuss the current competitive and regulatory environment for
credit cards. Then, T will highlight the likely impact of particular provisions of the bill.

In sum, we believe that H.R. 5244 would significantly hinder the ability of financial
institutions to price the risks of credit card lending, and would result in less credit being
made available to creditworthy borrowers, with generally higher prices for those who do
receive credit. Because we see the card industry as a highly competitive one, we do not
believe that legislation setting terms and, implicitly, prices is necessary to protect
consumers, who generally benefit from competitive financial markets. H.R 5244 is also
likely to have other unintended effects.

Overview of the Industry

A credit card relationship offers consumers unique flexibility and choice. Every time a
consumer uses a credit card, for any reason, the customer is receiving an unsecured loan
that the lender grants based largely on the customer’s earlier promise to repay. If the
customer wishes to charge additional items or is unable to repay the loan immediately,
the lender has agreed in advance to allow the customer to revolve a balance on the loan
up to a pre-determined amount and repay a portion each month, thereby avoiding the
need to apply for a new loan. The amount revolved and the length of repayment is
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largely up to the consumer. But this flexibility for the customer means real challenges for
issuers who must earn a reasonable risk-based return and operate safely and soundly.
Before risk-based pricing, card companies simply charged all cardholders a relatively
higher rate at the outset, and declined credit to those who presented more risk.

Risk-based pricing has revolutionized the credit card industry. Issuers have developed
sophisticated modeling capabilities that combine internal data with credit bureau
information to predict future performance and price loans accordingly. Such innovations,
coupled with the law that this Committee crafted (the FACT Act) to help make sure
credit history information is more reliable, have helped lenders manage risk better than in
the past. The result has been democratized access to credit — allowing lenders to offer
affordable, mainstream credit to consumers who previously might have been denied from
receiving bank loans or other traditional forms of credit. The GAO recently documented
these benefits as part of an exhaustive study, which also noted that this transition,
combined with vigorous competition among issuers, lowered rates for vast segments of
credit card users.

Risk-based pricing is first employed when we receive an application from a consumer.
We pull a credit bureau report, and consider the consumer’s FICO score and general
credit history. That information is useful, but as the years go by, and the customer’s
financial situation changes, sometimes significantly, the original score tells us less and
less about the risks we are actually running when we lend to the customer each month.
But our actual experience with the customer, and information about the customer’s
ongoing behavior with other lenders, tells us quite a lot. We can thercby offer fower rates
to customers who manage their credit well and relatively higher rates to those who don’t.
We take experience into account in two ways:

Default re-pricing

Default pricing (sometimes called penalty pricing) occurs when a customer is late or
overlimit on an account, and the APR is increased as a result of that default event.
Default pricing is disclosed upfront as a part of the Schumer Box and is set out in the
credit card agreement. The change, therefore, is made in the context of the existing
agreement. Our practice at Bank of America is that a customer must be late or overlimit
not once but twice within a 12-month period on his or her Bank of America credit card
account before default pricing can be applied. (Some issuers treat a bounced payment
check as an cvent of default, but Bank of America does not.) However, not all customers
who hit our default triggers are necessarily re-priced and, of those who are re-priced, not
all go to the full default rate. We look at these customers individually, and determine
whether the default truly indicates heightened risk.

Risk-based re-pricing

When we see that a customer is exhibiting risky behavior — and this may include high
utilization (maxing out credit cards) or delinquency with other lenders — we may seek to
charge the customer a higher interest rate. But the customer always has notice and
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choice. If the customer does not wish to pay the higher rate, he or she can simply decline
the proposed change in terms and repay the existing balance under the old interest rate;
the only thing the customer need do in return is stop making additional charges on the
card. {The customer’s right to say no is the crucial distinction between risk-based pricing
and universal default, in which Bank of America has never engaged.)

I should note that our experience shows that nothing frustrates customers more than an
increase in their interest rate. At Bank of America, where our goal is to make a credit
card customer a mortgage, deposit, brokerage and retirement savings customer, we have
all the more reason to maintain competitive prices and keep customers satisfied. Looking
at our 2007 portfolio, the overwhelming majority of customers — nearly 94% — had the
same or lower rate at the end of the year than they did at the beginning, and four times as
many customers had a lower rate than a higher one.

So, why would we ever raise rates? First, because for these customers, we are confident
that we bear real, inercased risk. Repeated, rigorous testing shows that our internal
models, supplemented by FICO scores, are extraordinarily predictive of consumer
behavior. GAQ and other studies have confirmed as much.

Furthermore, when we re-price customers, we find that the repricing itself does not cause
any significant increase in default — in other words, for two groups of borrowers with a
given risk profile or score, those who accept a change in terms to a higher, risk-based rate
do not default more than a control group who are kept at a lower rate. But both groups
default 50% more frequently than our average customers ~ confirming that our models
are truly predictive of eventual customer default. Many repriced customers tend to
manage their credit more wisely, making larger monthly payments and paying down their
debt faster. Thus, from our perspective, a higher intercst rate not only allows us to earn
income to compensate for greater risk, it actually reduces the risk we are managing and
causes the customer to manage credit more wisely.

Some of the borrowers to whom we propose a change in terms exercise their right to opt
out of a higher rate — an option Bank of America offers for any risk-based re-pricing.
And of course there are others who do not opt out but simply transfer their balance to
another issuer. This is the market at work. Either we have over-priced the risk of this
borrower, and are losing a valuable customer, or our competitor has under-priced the risk
of this borrower, and is taking on undue risk.

In some cases, borrowers do have problems paying the higher rate, because they are in
genuine financial distress. If a customer falls behind on an account, our experience tells
us it is likely due to circumstances outside his or her control. In our Customer Assistance
division, we believe each account should be reviewed on an individual basis by using
“account recognition” skills. Account recognition means taking all the customer’s
information into consideration before determining the best way to resolve the situation. If
assessment of a customer’s financial situation determines that he or she is unable to
maintain the minimum monthly payments, we will offer several options to assist with the
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repayment of the loan. The right program is determined by understanding whether the
customer is experiencing short- or long-term financial difficulties.

In addition, on an annual basis, we award approximately $6 million to non-profit credit-
counseling agencies that help people work their way out of financial distress. We work
hand-in-hand with these agencies to tailor customized loan arrangements to fit individual
circumstances and to help people get back on a solid financial footing.

Second, charging higher rates to our riskiest customers allows us to hold down interest
rates and fees on our less risky customers - those who manage their accounts responsibly.
Thus, a large segment of our accounts - those who pay off their balance each month —
pay no interest or fees for the benefits of their cards. These so-called “transactors” pay
their balances in full each month and receive the benefit of a grace period, whereby they
receive an interest-free loan provided that they repay in full each month, thereby
demonstrating themselves to be very low risk customers. The emergence of this option
demonstrates the level of competition in the market place. Risk-based pricing allows us to
reward less risky consumers by charging them relatively less.

And of course the market here is dynamic. If a significant number of consumers
demonstrate that they are intolerant of the possibility of rate increases, someone will
innovate to meet that need, and profit from it. Such innovation is going on right now.
But H.R. 5244 would inhibit innovation by setting in legislation important terms around
which issuers now innovate.

Regulation Z and Unfair and Deceptive Practices Regulations

Of course, innovation in the market place depends in large part on customers
understanding the differences among issuers, making informed choices about the
products they select and how they use them. With the increase in flexibility and
eligibility, the job of describing how the product works has become more complex. To
address these concerns, the Federal Reserve Board has proposed substantial revisions to
Regulation Z, which implements the Truth in Lending Act. We believe that the proposed
revision is thorough and well crafted. The quality of the proposal reflects the fact that the
Board conducted numerous focus groups with consumers in order to determine their
preferences and needs. This work has resulted in the Board’s proposal being shaped by
those who will directly benefit from it. As a result, the regulation will provide customers
meaningful disclosures in an even clearer format, and it will facilitate comparison
shopping and better assist consumers in modifying their behavior, potentially reducing
their costs.

More recently, Chairman Bernanke announced that the Federal Reserve also will
promulgate additional consumer protections addressing specific credit card practices. We
would encourage Congress to allow that process to move forward before enacting
legislation. We believe the Fed’s rulemaking provides a dynamic approach in such a
rapidly evolving industry.
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Effects of Legislation

Now let me turn to H.R. 5244, and express some of the more significant concerns that
Bank of America has about the bill.

Rigk-based pricing

As we read Section 1 of the bill, it would make four fundamental changes to our ability to
price and manage risk.

First, it would prohibit risk-based re-pricing of existing debt at any time, even with notice
and choice. For purposes of evaluating the impact of this provision, it is important to
note that in the great majority of cases, we learn about an increase in a customer’s risk
after the customer has run up a large balance and utilized a large part of a credit line, not
before. Thus, the risk lies in that existing balance, not future charges (which may not
even be permitted if the customer has reached or exceeded the card’s credit limit).

Thus, under H.R. 5244 once a customer ran up a balance of, for example, $9,000, then
the interest rate applicable at the time of the charges — say, 9.9% — would continue to
apply until the loan is repaid. Currently, we propose a higher interest rate to customers
but tell them that they have the right to say no — to opt out of the increase and repay the
existing balance under the old rate, so long as they stop using the card — but H.R. 5244
would say that they can keep the old rate and continue using the card at the new rate by
accepting the proposed “change in terms” with no consequence.

As already noted, we have found that an increased interest rate causes borrowers to repay
their outstanding balances in larger amounts and more quickly, thereby reducing our risk

and their exposure. Under H.R. 5244, this tool would be taken away and the result would
be higher prices and less credit available at the outset and throughout the relationship.

Second, in addition to letting them opt out of risk-based re-pricing, H.R. 5244 would
provide customers the ability to opt out of default re-pricing — that is, allow customers to
breach their agreement but suffer no consequence for it. Under H.R. 5244, a consumer
could keep the loan open, making only a minimum payment; so, if interest rates rose, and
the customer’s credit rating fell and prevented him from obtaining other credit, the
customer could repay as slowly as possible.

H.R. 5244 thereby would take significant steps to reduce a customer’s incentive to
manage credit wisely — to both the issuers detriment and the customers. A customer who
consistently paid late or overspent would be given the opportunity to opt out of the higher
rate that the customer agreed to pay in the event of such misbehavior. This customer’s
risk would be subsidized by those other customers who do not default on their contracts.

Third, as we read the bill, issuers would generally be prohibited from re-pricing except at
the expiration of the term of the card. At that point, they could re-price by amendment
for any reason — excepf risk.
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Last, the notice mechanics of H.R. 5244 would seriously impede the ability of banks to
respond to risk when that risk is identified. In aggregate, provisions of H.R. 5244 would
give customers an extraordinary 135 days to decide whether to accept a higher interest
rate or take their business elsewhere. This extended period and a lack of incentive for
customers to pay in a timely fashion would significantly increase risk.

In sum, Section 1 of H.R. 5244 would increase issuers’ risk and take away important
tools they use to manage it. The results are not hard to predict. H.R. 5244 would at least
in the short term reduce the cost of credit for existing consumers with damaged or
deteriorating credit. However, it would reduce the ability of such consumers to obtain
credit in the future. Knowing that any charges incurred by a consumer will continue to
carry the same interest rate indefinitely, lenders — as a matter of both profitability and
safety and soundness — would be required to restrict availability and raise rates for such
borrowers. Finally, and most importantly, because it is difficult to predict at the outset
which borrowers will end up defaulting, rates and fees are highly likely to rise for all
borrowers.

Of course, one could respond that fewer Americans having credit cards, or being able to
borrow less, is just what the doctor ordered, and that government-sponsored reductions in
the amounts that consumers can borrow is appropriate. But of course this bill focuses
only on credit cards. There is no reason to believe that consumers denied credit through
credit cards will not choose to turn to payday lenders or other higher-cost, lower
transparency sources of credit. And H.R. 5244 would also raise prices on the great
majority of customers who are managing their credit responsibly, and currently benefiting
from risk-based pricing.

Recent experience suggests that this course is not a wise one. There is general consensus
that the major cause of the mortgage crisis was an originate-to-distribute model where
players in the system had incentives to externalize or not fully consider risk. A clear
lesson of the past year has been that both lenders and consumers suffer when lenders do
not sufficiently consider risk in pricing loans.

As a credit card lender, we internalize risk. Credit card lending is unsecured, and if a
customer defaults, we suffer the loss. The customer emerges with damaged credit, but
loses no assets. H.R. 5244 would exacerbate this problem by limiting our ability to adjust
terms to meet risk.

There is another area where a comparison of mortgage and credit card legislation is
worthwhile. The major credit card companies fund more than 50% of their portfolios
through securitization - currently more than $400 billion of receivables are funded
through asset-backed securities. Investors in card receivables have taken comfort from
the underwriting discipline of issuers, including their ability to adjust on a real-time basis
for changes in risk. Obviously, the availability of funds would shrink or rise in cost to
the extent that issuers” ability to price for risk was degraded, with this cost passed along
to borrowers.
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In considering legislation on mortgage lending, the Commitice wisely continues to
consult with a wide range of secondary market participants to determine the potential
impact on already damaged credit markets. We believe this bill has the potential to have
similar significant impacts on such markets, and would urge at least as much consultation
before so profoundly changing the way credit cards are priced and managed.

Pro-rata Payment Allocation

As card lending has developed, customers frequently carry balances on which they carry
higher interest rates. Cash advances, for example, carry higher rates than purchases;
initial, promotional rates offered to encourage balance transfers often carry a lower, even
0% rate. Section 3(f) of the bill requires that any payment made by a customer be
assigned pro rata to each balance; so a $100 payment by a customer with a $500 cash
advance balance at 19.9 percent, $300 purchase balance at 9.9%, and $200 promotional
rate balance at 0%, will be assigned $50, $30, and $20 respectively. Cusrently, most
issuers would apply the $100 payment solely to the promotional rate balance.

Such an allocation scheme seems rational; however, the market should be left to produce
such a structure, rather than having Congress mandate it by legislation. A clear downside
of such an allocation system — and perhaps why the market has nof produced it ~ is that it
would severely curtail the use of promotional rates that have proven popular with, and
valuable to, customers. Under the Fed’s proposed Regulation Z, disclosure of payment
allocation practices will be improved, and competitors will have an incentive to move
towards pro rata allocation if there is genuine demand for it (and a corresponding lack of
demand for promoticnal rates). It is worth noting that a customer who intends to pay off
a balance after a couple of months would more rationally choose the former, but would
be denied that choice by H.R. 5244.

Average Daily Balance

At its most clemental, lending means extending funds to a borrower in exchange for the
payment of interest. Interest is assessed against the amount owed for the amount that the
loan is outstanding, at an agreed-upon rate. Thus, if credit card lending were like all
other types of lending, a cardholder would begin to pay interest at the time credit was
extended ~ for example, at the time a purchase was made - and would pay interest for the
use of those funds until repaid. In competing for borrowers, however, credit card issuers
combined the benefits of a charge card ~ where customers were required to pay in full
each month — with the ability to revolve a balance each month to create a unique
exception to this rule: basically, that a loan would be interest-free in the event that the
borrower repaid it in full at the end of the billing cycle. So, even if a customer borrowed
money on the first day of the month and repaid it on the last — 30 days worth of
borrowing, and 30 days of credit risk for the lender — no interest would be charged.

There was nothing foreordained about this outcome. It is not required by law; indeed, it
is hard to imagine a law requiring banks to lend money interest free. It is certainly not
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the market norm: one does not receive a refund of cach month's mortgage interest if the
principal payment is repaid; borrowers are not rebated interest they pay on a car loan if
they repay the principal. Indeed, this outcome is rather extraordinary - and represents a
major financial sacrifice by lenders, who could carn substantially more interest income
under traditional practice. That, of course, is why its benefits have been limited to one
type of borrower: the botrower who consistently repays in full each month, and thus
represents the lowest risk.

For borrowers who do revolve a balance, issuers charge interest against the average daily
balance over the cycle. Borrowers who revolve a balance — that is, do not repay in full -
pay an interest rate that is multiplied by the average amount they borrowed during the
month. That method is universal, relatively simple to understand, and, we thought,
uncontroversial.

Under the average daily balance method, interest is owed on the average amount
borrowed over the course of the previous period. Suppose, for example, that a customer
with a 10% interest rate begins the January period with a carryover $1,000 outstanding
balance, makes a $500 purchase halfway through the month and then pays $500 at the
very end of the cycle. The 10% interest rate would be applied to the $1,000 for the first
lhalf of the month, and to $1,500 for the second half.

As we read the bill, Section 3 invalidates the average daily balance method of calculating
interest owed on an account. Section 3 would, in effect, allocate the payment to the new
purchases and dictate that the customer pay interest on only $1,000 for every day of the
month - in other words, that $300 of the $1,500 in credit offered for the month be an
interest-free loan. The section is self-described as prohibiting double-cycle billing, but
would not prohibit double-cycle billing but rather single-cycle billing. {Double cycle
billing - a practice in which Bank of America has never engaged - occurs when a
customer who has been paying in full each month decides to begin revolving a balance;
in a month where the customer began owing nothing, the interest rate is assessed against
charges made in that month as well as the following month — that is, assessed in two
cycles.)

As noted earlier, we currently make interest-free loans to our customers who pay off each
month; H.R. 5244 would also require us to make interest-free loans to customers who
revolve a balance, if they choose to pay off at the end of the month.

Credit Cycle

H.R. 5244 would mandate that there must be at least 25 days between the date the
statement is mailed and the payment due date (as opposed to 14 days, under current faw).
Given that it takes us 3-6 days to generate and mail statements after the closing date (and
given that months have 28-31 days), we would simply be unable to comply with this
provision, absent the elimination of grace periods. Furthermore, in effect, this section
would mandate that any grace period provided by an issuer — that is, any interest free loan
~ last a minimum of 25 days plus processing time - as opposed to 14 days plus
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processing time currently. By mandating the length of a grace period, this provision
would either further endanger the continuance of grace periods or cause other prices or
fees to rise. Given the absence of any empirical evidence that customers need a time for
mailing of greater than 14 days, we cannot support the government setting this term of
the agreement.

Fraud Risk

Section 3{d) would prohibit issuers from reporting to a credit bureau the fact that a
consumer has recently opened new credit card accounts until the card is used or activated
by the consumer. This seemingly innocuous provision will significantly increase so-
called “bust-out risk™ — that is, what happens when an identity thief, or a customer facing
a financial crisis, applies for multiple cards at the same time, with the goal of maxing
them all out immediately. If our lenders see such behavior going on, they will not issue a
card. But under H.R. 3244, they will be blinded to this risk until it is too late.

We have other, more technical, concerns about the bill, which we would be pleased to
discuss with Committee staff,

Conclusion

Based on our own experience with each customer and on the experience of other
creditors, it is imperative that we take risk into account when making lending decisions.
Doing so makes good financial sense, and makes credit readily available at more
competitive prices to more customers. Every credit card company uses different pricing
strategies based on what it thinks best serves its customers and what makes it the most
competitive in a highty competitive market place. We strongly believe ours is what
provides the most credit at the least cost to more of our customers while fairly pricing for
risk.

Thank you for the opportunity to share our views today. T look forward to any questions
from the panel.

10
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Testimony of John G. Finneran, Jr. General Counsel, Capital One Financial Corporation
Before the United States House Subcommittee on Financial Institutions
March 13, 2008

Chairwoman Maloney, Ranking Member Biggert, and members of the
Committee, my name is John Finneran. I am the General Counsel of Capital One
Financial Corporation. I want to thank you for inviting me back to testify before the
Subcommittee, this time about pending credit card legislation. As you may recall,
testified before you in June of 2007, and participated in the Credit Card Summit hosted
by Chairworman Maloney, in July.

This Subcommittee has played a constructive role in identifying problems that
consumers have with their credit cards. We have been a willing, active participant in the
dialogue about how to improve on the remarkable value delivered to millions of
American consumers by credit card products.

With respect to the practices that have been central to the debate, Capital One has
worked diligently to establish a high standard of customer sensitivity.

e We do not engage in any form of “Universal Default” repricing.

e We have never done 2-cycle billing.

¢ We have a single, clear penalty repricing policy. We will impose a penalty

rate on a customer only if the customer pays late twice by three or more days

in a twelve month period with respect to that specific card. We will provide
the customer with a prominent warning on the billing statement after the first
infraction. In many cases, we choose not to reprice a customer even if the

customer pays us late twice in a twelve month period. If a customer is
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repriced, but pays us on time for 12 consecutive months, we will take the
customer back to the prior rate. This “unrepricing” is automatic.

* We have supported the Federal Reserve’s proposed 45-day notice for penalty
repricing, and have gone beyond the Fed’s proposal to urge that customers be
given the opportunity to reject any repricing, close the account, and pay down
the outstanding balance at the old rate over time.

e We provide our customers notice and the ability to opt out of overlimit
transactions.

Across our entire portfolio of customers—more than 30 million--we work very
hard to provide important notices in plain English that capture attention at critical
moments. We do so because we believe—as Chairman Bernanke said to this Committec-
~that card holders must understand the terms under which they are borrowing, and be
empowered to manage their credit wisely——as the overwhelming majority of our
customers do.

Capital One has never been a voice for the status quo. We have long advocated
for changes in the way credit cards are marketed to consumers. We believe that the
banking regulators have the statutory authority right now to implement an advanced
consumer choice regime that effectively solves the most critical credit card problems
identified by the Committee with minimal risk of over steering or unintended
consequences.

Toward that end, we have led the industry in recommending that consumers have
clear, conspicuous 45-day notice and the right to opt out of all types of repricing, And

we believe that such a regulatory initiative may be on the horizon.
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But Madame Chairwoman, we also believe that it is unwise—especially at this
time—to enact broad legislation that sets payment formulas in statute, redefines critical
product features, and limits the tools of risk management for consumer credit.

Capital One must therefore oppose H.R. 5244 and we do so for three fundamental

reasons:

1. The legislation sets multiple statutory limits on a lender’s ability to price for the
cost of credit. For example, under the heading of eliminating “double cycle
billing,” the bill actually redefines the concept of “grace period” and arbitrarily
expands the degrec to which all issuers--even those that don’t engage in double
cycle billing--must extend credit interest-free. Similarly, the bill mandates a
formula for allocating a customer’s payments for different types of borrowing in a
way that will certainly result in reducing the availability of deeply discounted
introductory and balance transfer rates. Other provisions also raise the specter of
price controls.

2. The consequence of so sweeping a bill would be to force the industry to raise the
cost of credit for everyone, including those who present less risk of default to the
lender, and reduce the availability of credit for those customers who present a
greater risk of default.

3. This result would be exactly the wrong policy prescription, particularly in this
economic environment. As the mortgage crisis has unfolded, we've had a
progressive tightening in the credit markets and many believe we are near or in a
recession. To ease the impact of a slow-down i our economy, the Fed has

aggressively lowered the federal funds rate and the Congress has passed a
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bipartisan stimulus package. H.R. 5244 could significantly counteract the

positive effects of both of those policy initiatives.

Madame Chairwoman, that would be especially unfortunate since the regulators—
those policy makers uniquely positioned to evaluate the complex and dynamic credit card
industry—are poised to address all of the issues targeted by H.R. 5244,

Under its new Reg Z rule, the Fed proposes a 45-day notice period before all
types of repricing. The new rule also offers improved disclosure requirements for
payment allocation, minimum payment, and “fixed” and introductory interest rates. And
that’s just a partial list,

Equally important, Chairman Bernanke has confirmed before this Comrﬁiltee that
the Fed will soon supplement its Reg Z rale with new credit card rules under its UDAP
authority. It seems likely that those rules will go to the core of the Committee’s concerns.
We believe that such rules may provide the best, safest and most direct road to reform.

Capital One has publicly called for balanced, reasoned change that can be
implemented quickly, would improve disclosure and enhance consumer choice. We have
also sought to work cooperatively with you and the Committee. Though we must
respectfully disagree about the impact of H.R. 5244, | want to thank you for this

opportunity 1o ¢Xpress our views.

# # #
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Testimony of Carter Franke
House Committee on Financial Services
Subcommittee on Financial Institutions and Consumer Credit
March 13, 2008

Madam Chairman, Members of the Committee, good morning. My name is Carter Franke; I am a
senior vice president at JPMorgan Chase.

I am proud to represent, today, more than 20,000 Chase Card Service employees who serve the
needs of more than 100 million Chase credit card relationships every day.

Chase believes that building solid customer relationships is the best approach to long-term
success in the credit card or any industry, and we have worked to deepen those relationships for
a number of years. This is our third appearance before Congress in the last 14 months, and we
have listened carefully to the points of view that have been raised. More important, we have
listened closely to our customers, and as a response to their needs and concerns, we have made
changes in our practices to align with them.

Last year we articulated before Congress and in other venues our belief that the appropriate use
of credit cards involves a shared responsibility between card issuing banks and their customers.
We said that credit card holders need to use their cards responsibly. That means they should
only purchase goods and services they can afford; they should not exceed their credit fimits; they
shouid make payments on time; and they shouid avoid behavior that lowers their overail credit
worthiness.

For banks like Chase, our responsibilities include the need to communicate clearly and
transparently about cur products, to help customers understand the terms of our agreements ~
and to go further by helping them five up to those terms.

That is why, early last year, we developed our Clear & Simpie program, to make sure customers
have clear information and to simplify their relationship with us. Qur Clear & Simpfe web site
contains tools and access to programs that help customers manage their accounts and avoid late
and over-limit fees. Through Clear & Simple customers may, for example, stop courtesy approval
of over-limit charges, thereby assuring they will never be charged an over-limit fee. They may
also sign up for free payment-due alerts and choose their own payment due date. They may
also sign up for automatic payments, virtually assuring they will never be charged a late fee. The
Clear & Simple site also contains educational resources for groups such as students and seniors
to help them understand personal finance and the limits necessary to use credit cards wisely.

Last year, Madam Chairman, we participated in your roundtable process to develop a set of “Goid
Standard” Credit Card Principles. We were pleased to be included in the roundtable and gratified
that we could contribute to the Principles. In general, we believe that a broad set of clear,

customer-friendly principles makes great sense and can serve as a guide to responsible behavior.

Also last year, as we examined our policies and practices through the lens of our Clear & Simple
principles and in response to customer comments, we decided to make a major policy shift. We
announced in November that, as of March 1% of this year, we would no longer use credit bureau
information to re-set a customer’s interest rate.

We very much appreciated your announcement applauding our change, Madam Chairman. We
believe that in both principle and practice, we share your concerns for consumers who use credit
cards.
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However, we also believe that great caution must be exercised in the process of turning these
concerns into complex new legisiation. That is particularly true since good regulatory aiternatives
exist, namely the Fed's Regulation Z, which is well under way and promises to include certain
features that will greatly benefit consumers, accomplishing much of what HR 5244, the Credit
Card Bill of Rights Act of 2008, contemplates.

The Fed's far-reaching overhaui, while not perfect as we noted in cur comment letter, will
significantly improve consumer disclosures and consumers’ control aver contract terms. It is the
result of extensive research and exhaustive consumer input involving 2,000 public comment
letters, 900 pages of proposed changes, and significant interview and focus group research with
consumers around the country. When the revised regulations are in place, we believe they will
accomplish much of what policymakers want without the unintended consequence of harming the
great majority of consumers with higher interest rates, about which I will speak in a moment.

I would also like to remind this Committee that Fed Chairman Bernanke, appearing here on
February 27, not only addressed the importance of Reg Z for consumers, but he also referred to
the Fed’s authority under the Unfair or Deceptive Acts and Practices authority to "ban specific
practices which are unfair or deceptive for the consumer.” This proposal is expected fo be
circulated soon.

At Chase, we believe that the Federal Reserve Board's process to put more information and
greater control in the hands of consumers, combined with a commitment to ban practices that
are unfair or deceptive, is preferable to the legisiation currently under discussion and that
Congress should let the Fed's process continue to determine its effectiveness.

We urge caution and great restraint with HR 5244 today and ask the various elements of our
saciety represented here today — elected representatives, consumers, and industry — to consider
the real and ultimate goal we are trying to achieve. If you see that goal, as we do, to be the
continued availability of unsecured credit to the broadest group of Americans at the lowest
average cost, then we all need to step back and see what impact this legisiation would likely
have.

Even though Chase does not engage in a number of the practices the bill would prohibit -~ for
example, two-cycle billing and bureau-based re-pricing ~ we are still concerned about the
unintended consequences for consumers that will result from legislation that would significantly
reduce our ability to price our product according to the individually tailored profiles of our
customers. This individualized pricing based on a customer’s risk profile is the bedrock of our
competitive credit card industry today. The ability to price for individual risk and make attractive
offers for consumers” business based on competitive interest rates has significantly lowered the
average rate paid by the vast majority of consumers, while at the same time making credit
available to many who would never have qualified for a card only 15 years ago.

Turning back the clock on individualized pricing will reverse the most beneficial trend for
consumers, as chronicled in a number of studies, in the past 20 years ~ bringing credit cards to
many more people at much lower average prices.

The 2006 GAQ report, requested by Senator Levin, found that credit card interest rates had
declined from around 20 percent in 1990 to 12.3 percent in 2005. Federal Reserve data shows a
similar drop in interest rates in the same period — from 18.23 percent at the end of 1990 to 12.58
percent at the end of 2005. Most studies relate these declines to the development of risk-based
pricing and subsequent competition.
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According to the Federal Reserve “Report on Practices,” “advances in the technology of credit-risk
assessment and the breadth and depth of the information available on consumers’ credit
experiences have made it possible for creditors to quickly and inexpensively assess and price risk
and to solicit new customers.” The result has been to unleash competitive forces that have
lowered the interest rates on the majority of credit cards to close to that of the cost of funds.

Yet the current bill would undermine the competitive individual pricing modet! through a number
of sub-provisions that essentially micro-manage a bank’s ability to charge interest and to change
an interest rate whenever a customer does not keep a promise, such as failing to pay a bill or
going substantially over their credit limit. These are important parts of our agreement, and we
have always made the consequences clear to our customers both at application and when they
receive their card. The bill also requires that a bank follow payment terms which cost a great
deal to implement - costs that will be passed on to consumers -- and will virtually end
competitive efforts to win business through low ar zero interest offers.

At Chase, our experience is that consumers appreciate these offers and take advantage of them.
Many have become our long-term, valued customers.

Credit card issuing banks are constantly evaluating which of these loans may lead to a costly
default or non payment. Whenever a bank’s ability to adjust pricing at the first sight of defauit
indicators is diminished, our experience tells us that expensive defauits will rise. For example, at
Chase, approximately 30 percent of late payers eventually default on their loans. This results in
costs being driven up and passed on to consumers in the form of higher interest rates and
avoiding taking on customers with riskier individual profiles, cutting off access to mainstream
credit for many Americans. When this happens, these families may be forced to turn to payday
lenders and sub-prime credit sources where interest rates can be extraordinarily high.

Please keep in mind that these comments come from a bank that has already taken extraordinary
steps to increase the control its customers have over their accounts, including most notably our
recent pricing policy change that we no longer use credit bureau information to initiate an
increase to a customer's rate —~ ever. We believe that especially in times of economic uncertainty,
our customers appreciate knowing that whatever financial strain they might face, we won't add
to it, as long as they remain in good standing with us.

We also very strongly believe the context in which HR 5244 is being put forward argues for
considerable restraint on this legislation.

In this uncertain economy, with credit markets already much tighter than they have been in
many years, prudence would seem to dictate extreme caution with legisiation that has the
potential to further restrict consumers’ access to credit. Access to unsecured credit through
credit cards has become so important to consumers that there is significant anecdotal evidence
that many are paying their credit card bills before other forms of credit, including mortgage and
automobile loans. There is clear indication that restricting credit cards would likely have painful
consequences for consumers and smalf businesses ~ and eventually for the US economy.

With these comments, I want to say again that I am pleased to represent Chase Card Services
and its employees today and look forward to your questions.
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Good morning Chairwoman Maloney and Ranking Member Biggert. I am a partner in
the law firm of Morrison & Foerster LLP, and I practice in the firm’s Washington, D.C. office.
Prior to joining Morrison & Foerster, I was an Associate General Counsel in the Legal Division
of the Board of Governors of the Federal Reserve System (“Board™) for over 15 years. Prior to
that, I worked at the Federal Reserve Banks of Boston and Chicago. In all, I have over 30 years
of experience working in banking and financial services, including working on various issues
relating to credit cards. During that time, I have had the opportunity to be intimately involved in
both drafting and interpreting regulations as a regulator and in advising financial institutions on
how to interpret and comply with regulations. I have witnessed first hand the changes in
industry practices brought about by various regulatory modifications and other difficulties
incurred in compliance. 1 am pleased to appear before you today to discuss H.R. 5244, the
Credit Cardholder’s Bill of Rights Act of 2008,

Credit Cards Benefit Consumers

Today, credit cards are among the most popular and widely accepted forms of consumer
payment in the world. In 2005, the total value of credit card transactions charged by U.S.
consumers alone exceeded 1.8 trillion dollars. Credit cards can be used at millions of merchants
worldwide. As a result of the convenience, efficiency, security and access to credit that credit
cards provide to American consumers, credit cards have become a driving force behind the
consumer spending upon which our national economy is largely based. Credit cards also have
facilitated the development of new markets, such as the Internet, where credit cards play an
essential role.

Credit cards offer other benefits to consumers including consolidation of transactions into

a single statement payable once a month, the ability to accurately track expenses and freedom
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from cash dependency when shopping locally or when traveling around the world. In addition,
consumers typically enjoy protections that are unavailable in cash transactions when they use
credit cards, including protection from loss or theft and preservation of claims and defenses that
a consumer may have against the merchant. Credit cards also offer other benefits, such as
product warranties and rewards, including, for example, cash back and airline frequent-flier
miles. Moreover, approximately half of all cardholders pay their balances in full every month
and, therefore, enjoy interest-frec loans.

Although fees, and card issuer revenues from fees, have increased in recent years,
because of vigorous competition among credit card issuers and the use of individualized pricing
medels, consumers are enjoying lower interest rates and more access to credit than in the past.
For example, according to a recent Government Accountability Office report on credit card
disclosure practices (“GAO Report™), the average credit card interest rate 15 years ago was
approximately 20 percent and credit cards often had annual fees in excess of $20. Today,
according to the same GAO Report, the average interest rate is approximately 12 percent and
nearly 75 percent of credit cards have no annual fees. In addition, although there has been much
concern about levels of credit card debt, the GAO found that credit card debt is a small portion of
overall consumer debt and has actually declined as a portion of overall consumer debt.

Despite the benefits that credit cards offer, in recent years, credit card practices, such as
so~called “universal default” and “double-eycle billing,” have been criticized as unfair to
consumers in large part because these practices are inconsistent with consumers’ expectations for
their credit card accounts. These criticisms call into question whether the current credit card

disclosure regime has kept up with the market. Simply put, it has not.

! http://www.gao.gov/new.items/d06929.pdf.
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Recognizing this, in June 2007, the Boeard proposed a comprehensive revision to the
credit card provisions of its Regulation Z, which implements the Truth in Lending Act ("TILA”).
This proposal addressed many of the issues addressed in H.R. 5244. Moreover, the Board has
recently announced that it is exploring additional credit card issues under its unfair and deceptive
acts and practices authority. 1 believe that it is premature to address credit card practices in
legislation until these regulatory initiatives are completed, probably sometime later this year.
The regulation of consumer credit is highly technical and the risks of unintended consequences
from acting on inadequate information or simply imperfect drafting are significant. 1 believe that
H.R. 5244 demonstrates these problems.

LR, 5244

The Credit Cardholders’ Bill of Rights Act of 2008 would impose significant and far-
reaching restrictions on the credit card industry that could have significant and adverse
unintended consequences for consumers, the industry and, potentially, the U.S. economy. On
balance, H.R. 5244 would significantly curtail the ability of credit card issuers to aceurately price
for risk on existing accounts, substantially reducing their ability to modify pricing to reflect
changes in the creditworthiness of borrowers and changing market conditions.

The impact of these restrictions could be significant. Current credit card pricing is based
on individual risk factors. Individual pricing allows a credit card issuer to provide credit cards
with lower rates to lower-risk cardholders while still providing credit cards at higher rates to
higher-risk consumers who otherwise might be unable to obtain credit. Under H.R. 5244, the
current risk-based pricing model for credit cards is likely to be restructured to one in which
cardholders with good credit histories who pay their bills on time would subsidize higher risk

cardholders. It is also likely to lead to a tightening of credit availability for lower income
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cardholders, or for those in acute financial stress, since many issuers may simply avoid offering
credit to this segment of the market rather than increasing costs to other cardholders. This would
reduce the availability of credit at a time when economic stimulus, not tightening, is needed.

The Board’s proposal involves targeted initiatives that promote consumer control, choice
and understanding with respect to the use of credit cards. In addition, the Board’s efforts to
address alleged unfair or deceptive practices are likely to go to the concerns being raised with
respect to various credit card practices, but in a way that should limit unintended consequences
that may hurt consumers and the U.S. economy.

In contrast, H.R. 5244 likely would result in a number of significant unintended
consequences. For example, section 2(a) of HL.R. 5244 would prohibit increases in APRs that are
based on negative information that is not directly related to account performance. This provision
would encourage credit card issuers to charge higher rates initially in order to take into account
the potential deterioration in cardholder creditworthiness. The effect of this provision would be
compounded by section 3(f) on payment allocation, which would prolong the pay-off of existing
balances, In addition, section 2(b) would limit changes in terms to specific reasons and subjeet
to specific limitations in the credit card agreement. Morcover, section 2(c) generally would
require 45 days advance notice, and an additional 90 day opt-out period, for any rate increase on
a credit card account, This provision would delay credit card issuers from re-pricing for risk at
the time that risk has bccome readily apparent, thus requiring them to account for that risk in
other ways, including, for example, by pricing accounts higher at the outset.

I belicve that the Board’s proposal should address the concerns inherent in these
provisions-—the fairness of changes in terms at any time for any reason with little prior notice.

The Board’s proposal would require that credit card issuers provide 45 days prior writlen notice
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before changing rates or charges or increasing minimum payment requirements disclosed in the
account-opening disclosure. This 45-day notice period would apply to both changes in terms and
default pricing. These prior notices would give a cardholder ample opportunity to seek a better
rafe elsewhere.

Section 3(a) of H.R. 5244 would prohibit the application of interest to credit card
balances that have been paid within the so-called “grace period,” if the credit card issuer
provides such a grace period—a practice that the bill refers to as “double-cycle billing.” This
provision, for example, would disconrage credit card issuers from providing grace periods for
anyone (i.e., eliminate the interest-free loan aspect of credit cards even for those that pay on time
and in full), or encourage them to impose higher rates on all accounts if they continue to offer
grace periods. In addition, section 3(a) may outlaw current interest rate caiculation practices that
are not considered to be double-cycle billing. Under the Board’s proposal, double-cycle billing
would continue to be disclosed in solicitations and account-opening disclosures. This disclosure
would be directly below the disclosure table. Although this proposal may not fully address all
concerns about double-cycle billing, additional disclosures could alert consumers to the practice
effectively without disrupting other existing billing practices that have not been the subject of
controversy.

Section 3(f) of the bill would require pro-rata allocations of payments to different
balances that are subject to different rates. This provision would significantly change industry
pricing models and would, for example, discourage credit card issuers from offering low
promotional rates, thereby reducing competition in the marketplace. In practice, these rate
options would provide added incentives for consumers to change accounts in response to notices

of rate increases or other changes in terms. Under the Board’s proposal, credit card issuers
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would be required to add a new disclosure to credit card solicitations and account-opening
disclosure tables stating that any discounted cash advance or balance transfer rate does not apply
to purchases, that payments will be allocated to balances subject to the discounted rate before
being allocated to any purchases and that the consumer will be charged interest on the purchases
until the entire account balance is paid off. This type of disclosure could be broadened to other
circumstances where different rates apply to different unpaid balances.

Section 3(g) of H.R. 5244 would require that each periodic statement be provided to a
cardholder at least 25 calendar days before the due date identified in the statement, representing
more than a 75 percent increase over the time currently required by section 163 of TILA. This
provision would discourage credit card issuers from offering grace periods or require card issuers
to charge higher rates to address the income lost due to extended grace periods. In light of the
fact that TILA currently requires that periodic statements be mailed at least 14 days prior to the
due date and also requires the prompt crediting of payments, I believe that issues with late
payments are more appropriately addressed through improved disclosures. In this regard, the
Board’s proposal would require that the periodic statement disclose the due date, cut off time on
the due date for the receipt of payments if it is before 5 p.m. and any late payment fees or penalty
rate that will apply due to a late payment. These disclosures would be grouped together on the
first page of the periodic statement.

Section 4 of H.R. 5244 would give consumers the right to opt out of over-the-limit
transactions where an over-the-limit fee may be imposed and, more generally, restrict the
imposition of over-the-limit fees cven where consumers have not opted out. This provision
would encourage card issuers to deny transactions that might, but will not necessarily exceed,

credit limits making it more difficult for a consumer to rely on the ability to use his or her credit
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card for emergencies or as he or she may otherwise choose. In addition, compliance with this
provision would create significant operational difficulties for credit card issuers and would
require consumers to continually monitor their account balances to determine if an anticipated
purchase will exceed the limit and be declined. Under the Board’s proposal, credit card issuers
would be required to disclose specified fees, including over-the-limit fees, in credit card
solicitations and account-opening disclosure tables. In addition, fees would be grouped
separately on periodic statements under the heading “Fees” and labeled as transaction fecs or
fixed fees. The periodic statement also would include a year-to-date total for fees.
Small Businesses

An often overlooked point is that the vast majority of America’s small businesses rely on
credit cards for their cveryday operations. According to a 2007 SBA report {o the President,
small businesses account for over 50.9 percent of the domestic work force, 50.7 percent of the
non-farm gross product and all of the net job growth in 20047 In 2003, the Board surveyed
small business finances and found that over 77 percent of small businesses used credit cards to
pay business expenses and nearly 30 percent used cards to help finance their business
operations.” H.R. 5244 could have a direct and adverse impact on small businesses, raising
interest rates and reducing the availability of credit for this very important segment of the U.S.

economy.

2 http://www.sba.goviadvo/research/sb_econ2007.pdf.
3 See hitp:/fwww federalreserve.gov/pubs/oss/oss3/ssbfd3/ssbf03home.html.

S8-
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Financial Markets

Finally, in addition to likely increasing rates for consumers and small businesses,
H.R 5244 may have other adverse affects that are more difficult to assess but that could be even
more significant. In a retail market, such as credit cards, where a significant source of funding is
derived from asset-backed securitics, and in an environment where market confidence in asset-
backed securities has been shaken, any market perception that the risk profile of credit card
receivables is changing could well fead to a reduced appetite for assets backed by credit eard
receivables that would, in tumn, require issuers to tighten credit standards and raise rates even
further.

1 appreciate the opportunity to appear before you today, and T would be pleased to answer

your questions.
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Madam Chairwoman, Members of the Subcommittee:

I am pleased to testify in support of H.R. 5244, the Credit Cardholders” Bill of Rights,
legislation that would end many unfair and abusive billing practices within the credit card
industry.!

There are four major points I wish to make in my written testimony. First, [ want to
underscore for the Subcommittee the unusual and confusing nature of credit card pricing and
how deceptive and manipulative billing practices exacerbate the situation. Credit card billing
practices function as hidden price points that increase the effective cost of credit to consumers,
warp competition within the card industry, obstruct consumers’ attempts to exercise responsible
control of their finances, negatively impact the consumer goods and services economy, and
contribute to bankruptey filings. By banning various unfair and deceptive billing practices, H.R.
5244 would help improve the faimess and the efficiency of the consumer credit economy.

Second, 1 want to emphasize the inadequate state of the current regulatory regime for
credit cards, and explain why it is important that Congress act to fill the regulatory void. Third, I
wish to address a central argument put forth by the credit card industry against any form of
regulation, namely that it would dissipate the benefits of risk-based pricing. This arguraent
against regulation is inconsistent with the evidence on credit card pricing and is ultimately
inapplicable to H.R.5244°s very moderate provisions. And finally, T would like to suggest that
H.R. 3244 be expanded to prohibit an additional trio of unfair and abusive billing practices.

L THe COMPLEXITY OF CREDIT CARD PRICING AND THE INADEQUACY OF THE CURRENT
REGULATORY REGIME

Most consumer credit products, such as auto loans, mortgages, and student loans have
only one or two price points. These price points do not vary cxeept in relation to an objective
index, such as the Federal Funds Rate or LIBOR. Unlike other common consumer credit
products, however, credit cards have an astounding array of price points: annual fees, merchant
fees, teaser interest rates, base interest rates, balance transfer interest rates, cash advance interest
rates, overdraft advance interest rates, default interest rates, late fees, overlimit fees, balance
transfer fees, cash advance fees, international transaction fees, telephone payment fees, etc.
These are all explicit prices points, disclosed in Truth-in-Lending schedules. The sheer number
of explicit prices points that make it difficult for consumers to accurately and casily gauge the
total cost of using credit cards.”

This difficulty is compounded by credit cards’ hidden price points in the form of billing
practices such as universal cross-default, unilateral term changes, two-cyele billing, unliraited
overlimit fees, application of payments to the lowest interest rate balance, non-standard use of
terms like “fixed rate” and “Prime rate,” and unclear policies as to precisely when a payment is
due. These billing practices make credit card pricing to vary based not only on objective indices,
but also on the card issuers’ subjective whim. Credit card billing practices alter the application
of the explicit price points and make the effective cost of using credit cards higher than

! This testimony derives from Adam . Levitin, 4 Critique of the American Bankers Association’s Study of
Credit Card Regularion, Georgetown Law and Economics Research Paper No. 1104327, ar
hitp://ssrn.com/abstract=1104327.  All source data for graphs in this testimony may be downloaded from
bt/

g
* Mark Furletti, Credit Card Pricing Developments and Their Disclosure, Discussion Paper, Payment
Cards Center, Fed. Res. Bank of Phila., Jan. 2003, at 19.
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disclosed. These billing practices further obfuscate the true cost of using credit and make it
virtually impossible for a consumer to make a fully informed decision about whether to use
credit and, if so, which credit card product to use.

By concealing the true cost of using credit cards, these billing practices encourage higher
levels of credit card debt than would occur if there were clear and transparent pricing. A
fundamental cconomic theory, the price theory of demand, tells us that consumer demand for
credit products is shaped by the price of credit. When consumers cannot accurately gauge the
net price of credit, however, they will use inefficient amounts of it. In particular, when
consumers underestimate the costs of using credit cards, as occurs when consumers do not notice
hidden price points, they will overuse credit cards. Accordingly, unfair and deceptive credit card
billing practices have contributed to the soaring level of consumer card debt, which is rapidly
approaching one trillion dollars (see Chart 1, below).

Chart 1. Growth of Revolving Credit in the United States
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By banning billing practices that function as covert price points, H.R. 5244 will promote
greater competition in the card industry, help consumers exercise control of their finances
responsibly, encourage productive consumer spending, and help decrease bankruptcy filings.
Currently credit card issucrs do not compete with each other on the net price of cards (benefits
minus costs). Instead, they compete on selectively highlighted price points, such as teaser
interest rates or bundied benefits, like frequent flier miles.” Any issuer that attempted to

3 Federal Reserve Statistical Release G.19 measures revolving credit, which is primarily, but not
exclusively credit card debt. Mark Furletti & Christopher Ody, Measuring U.S. Credit Card Borrowing: An Analysis
of the G.19's Estimate of Consumer Revolving Credit, Fed. Res. Bank of Phila. Discussion Paper, April 2006, at 24.
There is no governmental statistic measuring just credit card debt, much less credit card debt accruing interest, a
serious shortcoming in the Federal Reserve's statistical collection.

4 Adam J. Levitin, Priceless? The Competitive Costs of Credit Card Merchant Restraints, 55 UCLA L.
Rev (forthcoming 2008).
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advertise its total price would suffer in the market because its total price advertisements would
line up against the zero percent teaser rates and triple bonus miles offered by other issuers. It is
casier for issuers’ to push price points away from easily comparable, up-front costs, like annual
fees, toward delayed back-end price points like penalty interest rates, late fees, and overlimit
fees. Competition within the card market leads to obfuscated pricing with price points away in
fine print billing practices. Eliminating hidden pricc points encourages card issuers to compete
on the basis of #otal price, which will make the credit card market more efficient.

H.R. 5244 will also empower consumers to exercise control of their financial affairs
responsibly, both by making the price of credit more easily understandable and by permitting
cardholders to opt-out of certain rate increases and opt-out of the ability to excced their charge
limit. Additionally, H.R. 5244 wili help the economy by promoting productive consumer
spending. The higher levels of credit card debt service fostered by hidden price points in credit
card billing practiees come at the expense of other parts of the economy, as every dollar spent
paying off credit card debt is a dollar that cannot be spent on new goods and services.? High
levels of credit card debt also discourage savings for future comtingencies and retirement.
Eliminating these hidden price points will foster productive consumer spending and help the
cconomy overall.

Disguised credit card price points also contribute to bankruptcy filings. Concealed
pricing encourages higher credit card use than would otherwise occur, which leads, inexorably,
to more credit card debt. Dollar for dollar, a consumer with credit card debt is more likely to file
for bankruptcy than a consumer with any other type of debt.® Debt is of course a sine qua non of
bankruptcy, but credit card debt has a particular and peculiar relationship with bankruptey filings
that other types of debt do not have. H.R. 5244 may help limit bankruptcy filings, the costs of
which are borne by all creditors, including the government, and thus by all taxpayers. By
climinating hidden credit card prices points, H.R. 5244 will make credit card markets more
efficient and will help consumers and the economy.

L H.R. 5244 F1LLs A MAJOR REGULATORY VOID

H.R. 5244 is an important step in establishing fundamental fairness and efficiency in the
credit card market and fills a major regulatory void. Credit cards are among the most ubiquitous
consumer financial products, Credit cards’ share of consumer payment volume is higher than
cash, checks, or debit cards.” More than one of every four dollars of consumer transactions in
2006 was done using a credit card.® By 2011, the number is expected to be closer to onc in
three.” In 2006 there were over $1.871 trillion dollars in credit card transactions in the United
States, a number projected to rise to $2.8 trillion by 201 1.1

Yet the credit card industry is only minimally regulated and is among the least
transparent in the financial services sector, State usury laws, the historical bulwark of consumer

¥ Adam J. Levitin, Priceless? The Social Costs of Credit Cards, 45 HARY. J. ON LEGIS. 1, 46 (2008).

¢ RONALD J. MANN, CHARGING AHEAD: THE GROWTH AND REGULATION OF PAYMENT CARD NETWORKS
AROUND THE WORLD 66 (2006).

7 Nilson Report #890, Oct. 2007, at 10-11

“1d.

I,

10 ]d
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credit regulation, were gutted by the Supreme Court on federalism grounds.’*  Binding
mandatory arbitration has closed off the courts to consumers and has largely precluded the
judiciary from ensuring even basic modicum of fairness in the card industry.*? State legislatures
and banking regulators who have sought to curb abusive credit card billing practices have found
themselves running up against preemption by federal banking law.

Federal law provides for little beyond barcbones disclosure regulation, cardholder
liability limits, and a minimum interest free grace period. Moreover, federal banking regulators
have shown a remarkable indifference to consumer protection,’d which is fundamentally at
tension with their primary safety-and-soundness mission. This indifference manifests itself both
in terms of lax enforcement of existing regulations, and resistance to enacting of anything other
than disclosure regulations. As a result, there is today no effective mechanism for regulating a
leading consumer financial services product. It is important that Congress take the lead in filling
this regulatory void in order to ensure fair and efficient consumer credit markets,

H.R. 5244 will not resolve all of the problems of the credit card industry; it does not
address deep-seeded problems of price structure, rewards programs, antitrust, merchant fees, or
identity theft prevention, among other issues. The card industry might well find new ways to
impose hidden price points. Nonetheless, H.R. 5244 is an important first step to reining in an
industry that has run wild in a regulatory no-man’s land of outdated and threadbare federal laws,
preempted state Jaws, and somnolent consumer protection by federal banking regulators. The
Credit Cardholders’ Bill of Rights is an important piece of consumer protection legislation that
will help shield consumers from the worst abuses of the card industry and that witl make credit
markets fairer and ultimately more cfficient.

UL THEMYTH OF RISK-BASED CREDIT CARD PRICING

An importani argument put forth by the credit card industry against any form of
regulation is that it would negate the benefits of risk-based pricing,M Risk-based pricing means
that credit cards are priced according to individual consumers® creditworthiness. Credit card
issuers contend that since the early 1990s they have engaged in risk-based pricing. Card issuers
claim that risk-based pricing has benefited creditworthy consumers in the form of lower costs of
credit and subprime consumers in the form of greater availability of credit. Card issuers contend
that any regulation, including of their billing practices, would negate the benefits of risk-based
pricing.

I wish to highlight four problems with the card industry’s risk-based pricing story: (1)
eredit card pricing is not actually risk-bascd, (2) risk-based pricing does not explain unfair and
deceptive billing practices, (3) neither creditworthy consumers nor subprime consumers have not
benefited from putative risk-based pricing; and (4) H.R. 5244 docs not interfere with card
issuers’ ability to price for risk.

" Marquette Nat'l Bank of Minneapolis v. First of Omaha Service Corp., 439 U.S. 299, 309 (1978)
(national banks are subject only to the usury laws of the state in which they designate as their location). See also
Smiley v. Citibank (S.D.), N.A, 517 U 8. 735 (1996) (late {ees are subject to Marguette’s limitations on state usury
Himits).

2 public Citizen, The Arbitration Trap: How Credit Card Companies Ensnare Consumers (Sept. 2007).

% See e, g.. Stephanie Mencimer, The Nefarious Bureauwcral Who's Helping Banks Rip You Gff, THE NEW
REPUBLIC, Aug. 27, 2007,

'* Eg., Jonathan M. Orszag & Susan H. Manning, An Economic Assessment of Regulating Credit Card
Fees and Interest Rates, Commissioned by the American Bankers Association, October, 2007.
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A. Credit Card Pricing Is Not Risk-Based

Overall, credit card pricing is not risk-based. Only some components of credit card
pricing relate to individual cardholder risk, and imprecisely so at that. Of the astounding array of
explicit and covert credit card price points, only some interest rates and late fees are arguably
risk-based. Most have no relation to risk.

There are two factors in determining cardholder repayment risk. First is the size of the
cardholder’s balance. The second is likelihood of the cardholder not repaying the balance (the
“risk profile”). All else being equal, a cardholder with a large balance presents a greater risk to a
card issuer than one with a smaller balance because in the event of a default, the card issuer’s
loss will be greater for the cardholder with the higher balance. Tt is important to remember that
risk profiles, derived largely from credit reports and “on-us” payment history, are not the sole
factor in determining risk to the card issuer; fully risk-based pricing should account for both the
likelihood of default and the size of the issuer’s exposure. Only some components of credit card
pricing relate to either one or the other of these two risk components, and imprecisely so at that.

None of the many credit card interest rates vary depending on the size of a consumer’s
balance. On the fee side, only overlimit and late fees sometimes vary depending on the size of a
consumer’s balance, but even then it is within two or three tiers that do not permit for precise
tailoring to risk. Likewise, some interest rates and late fees depend in part on issuers’ perception
of individual cardholders” default risk, but again are not narrowly tailored.

1. Interest Rates

Credit cards carry a variety of intercst rates. Many cards have introductory teaser rates,
often at 0%. They also typically have a base rate for purchases, a base rate for cash advances, a
base rate for balance transfers, a base rate for overdraft advances, and a default or penalty
interest rate. Intreductory teaser rates, which typically last several months, are not risk-based;
they are flat 0% rates for all borrowers, regardless of their risk.

Although the base interest rate for purchases is only one of many price terms that affect
the total cost of revolving a balance on a credit card, it is often perceived as the most important
price point; it is the first term listed in the Schumer Box and in larger font than any other term in
the Schumer Box.!5 Base interest rates are not particularly sensitive to individual consumers’
evolving risk profiles.

Most issuers offer only two or three pricing tiers for non-introductory base interest rates.
Credit tisk, however, does not come just in sizes small, medium, and large. These rates do not
change with the percentage of the cardholder’s credit limit that is used, cven though there is a
greater risk posed by identical cardholders, one of whom has a balance of $200 and another with
a balance of $20,000. Base interest rates do change, however, with the cardholder’s risk profile
(excluding balances). When a consumer’s risk profile changes, based either on “on-us” events,
related to the cardholder’s use of the card or other services from the issuer or on “off-us” events,
related to the cardholder’s other credit behavior, many card issuers apply default and penalty
interest rates retroactively to existing balances.

Empirical data indicates that interest rates are, at best, marginally risk-based. The
Federal Reserve tracks the average interest rates offered by commercial banks botl on all credit

1512 CF.R. Pt 22625(b)(1); 12 C.F.R. Pt. 226, App. G-10(A)-(B).
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card accounts and on accounts on which interest was charged. Accounts on which interest is
charged are an inherently riskier subset of all credit card accounts.

If card interest rates were risk-based, then one would expect interest rates on accounts
charged interest to be consistently higher than on cards in general. But as the Chart 2 shows, the
interest rates on accounts charge interest have alternatively been higher and lower than card
accounts in general. This flip-flopping indicates that, at least until 2004-——fourteen years in the
so-called risk-based pricing era—pricing was not risk-based. Only since 2004 has the expected
for rate gap emerged, and it is quite small, in the nature of 1%.1% In other words, there is scant
evidence that low-risk transactors are offered lower interest rates than higher-risk revolvers.

Chart 2. Terms of Credit Card Accounts at Commercial Banks
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Likewise, as Chart 3 shows, the spread in the effective interest rate charged between
Platinum cards (issued to the most creditworthy cardholders), Gold cards (issued to less
creditworthy cardhaolders), and standard cards (issued to even less creditworthy cardholders) is
negligible. The effective rate charge includes penalty rates, but excludes promotional teasers.
The difference in effective interest rates charged on Platinum Cards and Standard Cards,
weighted for market share, was .41% in February 2008.17 Even for base interests, arguably the
most risk-sensitive and important component of credit card pricing, it is hard to discern anything
more than a negligible risk-based pricing spread.

1 Pederal Reserve Statistical Release .19,
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Chart 3. Base Interest Rate APR by Card Type (Weighted by Market Share of
Qutstandings)
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2. Late Fees and Overlimit Fees

Late fees and overlimit fees are also only marginally risk-based. Many issuers have up to
three tiers of late fees, depending on the size of the late balance, but these tiers are much less
exact at reflecting risk than if the fee were a simple percentage of late balance. Nor do late fees
account for important risk factors like how late a payment is—the fee is the same whether it is
received one hour or onc month late. Nor are late fees based on the cardholder’s individual risk
profile. For example, Capital One, fourth largest card issuer in terms of total cards,'® has the
same late fee for consumers regardless of their credit profile.l® Capital One’s late fee is ticred
based solely on the account balance at the time the fecs are applied. 20

Likewise, overlimit fees bear no connection with the risk posed to the card issuer.
Overlimit fees are typically flat fee amounts that do not vary by eredit profile. A consumer who
goes one penny over the limit pays the same amount as a consumer who goes $200 over the
limit. Some issucrs vary overlimit fees by the amount of consumers’ credit limits, which are a
function of credit risk profiles, among other factors, but even then it is within a limited number
of tiers.

For example, some of Capital One’s cards do not have overlimit fees at all. For other
cards, Capital One has three tiers of late fees, one for consumers with credit limits under $500,
another for those with credit limits of at least $500, but less than $1,000, and a third for

'* Nilson Report #896 (Feb. 2008), at 9.

19 See Capital One Card Lab, at hitp;
on file with the author).

2010
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consumers with credit limits over $1,000. A cursory perusal of consumer bankruptey filings and
claims shows that even consumers who are serious credit risks often end up with credit limits
well over $1,000.21 Tiered overlimit fees based on credit limits are only vaguely risk-based, and
when considered with the absence of overlimit fees on some cards, it is hard to sec overlimit fees
as being a risk-based pricing mechanism. If card issuers were truly concerned about the risk
from overlimit transactions, they would either not permit overlimit transactions or make
overlimit fees a percentage of the amount overlimit. Most issuers” overlimit fees are penalties,
not risk-compensation.

The structure of late and overlimit fees makes it impossible for them to relate to
individual consumer risk profiles. Similarly, other credit card price points, such as annual fees,
merchant fees, transaction fees, and other back-end fees have no relation whatsoever to
consumers’ credit risk. To the extent that some credit card price points are risk-based, they arc
incredibly blunt instruments. Owerall, credit card pricing is only marginally sensitive to
consumer credit risk.

3 Flawed Credit Scores Constrain Card Issuer’s Ability to Accurately Price for Risk

When one considers the data from which credit risk is assessed—consumer credit
reports—it is apparent why the credit card industry has no real interest in implementing true risk-
based pricing. Consumer credit reports are seriously flawed as data sources.

Credit reports contain only certain reported (not actual) debts and lines of credit. They
are both over- and under-inclusive in their lsting consumers’ debts, often fail to include positive
payment information, contain no information whatsoever on consumers’ assets and income, and
may not be updated to reflect changes in risk profile in a timely manner. 70% are riddled with
errors, including false delinquencies and mismatched accounts.?

There is no requirement that creditors file reports with credit reporting agencies,” so
credit reporting may not show the full picture of a consumer’s financial activity. This means
credit reports can make consumers look either riskier or less risky than they actually arc as
borrowers. Moreover, most creditors are not required to file any particular information with
reporting agencies when they do file. X Often they will file only negative information or omit
key clements of data, such as credit limits.” And some creditors are reluctant to file information
about certain types of consumers, out of competition concerns. ™

It would be irresponsible for a card issuer to rely on such a flawed source for determining
its prices. Indeed, both Citibank and JPMorgan Chase Bank have announced that they ware
ceasing to use credit bureau information to adjust credit card interest rates.?? 1f two of the largest

212007 Riverside-San Bernardino Banksuptcy Project data {on file with the author).

2218, Public Interest Research Group, Mistakes Do Happen: Credit Study Ervors Mean Consumers Lose,
March 1998.

2 Federal Trade Commission and Board of Governors of the Federal Reserve System, Report to Congress
on the Féil(: Credit Reporting Act Dispute Process, August 2000., at 8.

.

“Id.

¥ press Release, Citigroup, Citi Announces Industry Leading Changes 10 its Credit Card Practices, March
1, 2007, at http/fwww.citigroup.com/citizroup/press/2007/07030 1 b htm; Press Release, Chase Card Serviees, Chase
Announces Clearer, Simpler Credit Card Pricing Approach: Chase Will No Longer Increase Rates Based on
Credit-Bureau Information, Nov. 19, 2007, at hitp:/biz.yahoo.conybw/071118/20071 119006007 heni? v=1.
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and most sophisticated card issuers in the country have determined that credit bureau information
is a poor source of consumer risk data, we should be chary of other card issuers” reliance upon
such data.

B. RISK-BASED PRICING DOES NOT EXPLAIN ABUSIVE BILLING PRACTICES

The total cost of credit card usage for cardholders is shaped not just by explicit price
points, but also by covertly through billing practices. Even if the credit card industry were truly
engaged in risk-based pricing, risk-based pricing does not explain abusive and exploitative
billing practices, such as: two-cycle billing; any-time, any-reason changes in terms; retroactive
changes in interest rates; multiple applications of overlimit fees in a single billing-cycle;
allocation of payments to the lowest intcrest rate debt; and universal cross-default. When one
looks at the entirety of credit card pricing to consumers, not just the base interest rate, it is clear
that card pricing is not risk-based overall. Instead, card pricing and billing structures arc
designed to exploit card issuers” market power in order to extract rents from locked-in and often
unaware card users.

L Two-Cycle Billing

Two-cycle billing means that when a cardholder revolves a balance, interest accrues not
just on the actual balance being revolved, but also on the entire balance from the previous billing
cycle, even if it has already been paid off. To illustrate, in month one a cardholder charge $500
and pays off $450 off at the end of the month. In month two, the cardholder charges $500 and
pay off $400. Interest accrues as if on a balance of $600, even though the cardholder only owes
$150 ($50 balance from month one plus $100 balance from month two).

The result is that the cardholder pays a far higher effective interest rate than is disclosed
under Truth-in-Lending provisions. In this example, the cardholder would be paying an effective
interest rate four times higher than that disclosed in the cardholder agreement. Two-cycle billing
is neither risk-based nor even cost-based, as it computes interest based on balances that have
already been paid off, where there is no risk whatsoever. Instead, two-cycle billing mercly
exploits card issuers’ market power to squeeze more dollars out of unwitting cardholders.

2. Unilateral Term Changes

Many cardholder agreements permit the issuer to change the terms of the agreement,
including the interest rate, unilaterally, at any time, for any reason. Applied purely
prospectively, this is could be a risk-based provision that allows card issuers to adjust future
pricing based on changed risk-profiles. In practice, however, these terms are often applied in
ways that have no relation to changes in risk. For example, opening of a new low-limit charge
account is often an act that can trigger an increase in interest rates, such as the application of a
default interest rate that can casily be twice as large as the base rate. Surely, though, the
cardholder’s likelihood of default has not doubled merely by opening an additional line of credit.
There is nothing that restricts unilateral any-time/any-reason terms to being risk-based repricing.

Even if unilateral any-time/any-reason terms were applied sensibly in relation to risk they
are still problematic because of the significant lock-in effect for eard users. I commend to the
Subcommittee a recent study by Professor Lawrence Ausubel that estimates the average cost of
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switching cards at $150.28 Not only does it take a week or 5o to get a new card, during which the
consumer’s cash management might be severely constricted, but switching cards hurts a
consumer’s credit rating, and affects not only the price at which the consumer can get further
cards, but also the price at which the consumer can get any form of credit. Given the lock-in
effect of credit card borrowing, unilateral any-time any-reason terms are more like rent-
extraction devices than risk-based pricing terms.

The card industry contends that risk-based repricing is necessary to negate the moral
hazard that would exist if consumers did not incur costs for becoming riskier borrowers.2® When
someone does not bear the full costs of his actions, he is likely to engage in riskier behavior than
he would otherwise. This situation is moral hazard. Moral hazard could exist in the credit card
context because a person who knows that the cost of borrowing funds will not change if his
credit risk increases may be less motivated to maintain good credit.3®

The moral hazard argument is flawed, however, because issuers often determine credit
risk by factors that are out of the control of the individual, and that may well be inaccurate. A
consumer simply cannot know whether opening up an additional line of credit will result in a
higher interest rate or not under unilateral term change provisions. Likewise, a bona fide dispute
with a landlord might be viewed as risky. The consumer cannot know whether pursuing her
rights against the landlord, such as withholding rent, will result in higher interest rates on credit
cards. Because of the lack of clarity of what constitutes risky behavior and the lack of consumer
control over many risk factors, it is unlikely that risk-based repricing will effectively dissuade
risky credit behavior.

If card issuers were truly concerned about moral hazard they would make the trigger
events to term changes very clear and apply them scrupulously. They do not. Unilateral any-
timefany-reason term changes are devices to squeeze additional payments out of cardholders
rather than to deter moral hazard.

3. Retroactive Application of Interest Rate Increases

Many card issuers apply increases in interest rates retroactively to existing balances.
Combined with two-cycle billing, this can even be applied retroactively to balances that have
been paid off. This is not risk-based pricing. Risk-based pricing mcans that the pricing has to be
fixed before the risk materializes. The whole idea of risk-based pricing is that it is supposed to
be prospective risk-based pricing. Risk is a prospective concept; after-the-fact pricing is at the
very least cost-based, and can casily be used to milk cardholders by pricing at a level far above
cost. After-the-fact pricing is not risk-based.

The classic financial services example of risk-based pricing is insurance. Insurers offer
premiums based on the individual risk-profile of the insured. An insurer cannot decide to change
the premium required for past coverage after the coverage event occurs; there would be no risk-

** Haiyan Shui & Lawrence M. Ausubel, Time Inconsistency in the Credit Card Market, 14th Annual Utah

Adverse Selection in the Market for Credit Cards: New Evidence, 30 J. BANKING & FIN. 1653 (2006) (“information
baged barriers to switching have remained relevant in the credit card market despite the many changes seen in the
market over the past decade.™).

j: ABA Study, supranote 14, at 12,
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involved. It would be unconscionable for an insurer to base coverage for a past event on the
payment of higher premiums, retroactively applicd; the whole reason people purchase insurance
is s0 they do not have to pay the full costs of the event they are insuring against.

Insurance is just lending upside down. Lenders and insurers both gamble on risk. The
insurer is paid premiums up front and pays out gffer the risk materializes. The lender pays out
up front, but receives its payments later if the risk of default does not materialize. The timing of
payments and the risk contingency differs between lending and insurance, but the core
cconomics is the same-—a gamble on whether a risk materializes. Doing cost-based or cost-plus-
rent-cxtraction-based pricing defeats the benefits of true risk-based pricing for consumers.

Retroactive application of interest rates means that instead of paying according to risk,
which would limit moral hazard, cardholders who revolve pay whatever the issuer decides,
regardless of their risk profile. Again, retroactive application of interest rates provides an
example of card issuers’ exploiting their market power over cardholders, not risk-based pricing.

4. Universal Cross-Default

Many cardholder agreements contain universal cross-defauit clauses that provide that the
cardholder’s account is default if the cardholder is declared in default (accurately or not and with
notice or not) by any other creditor, even if the cardholder has been making payments on time to
the card issuer. Cross-default clauses are common in the corporate lending world, although the
default triggers are usually limited to defaults on bonds or other lines of credit, not any possible
contract dispute.

Universal cross-default appears at first blush to be a risk-based pricing mechanism. But
there is no obligation for issuers to verify the fact of a default. The typical source of issuers’
knowledge of a default are credit reports, but credit report entries are made without consumers’
knowledge and hence ability to contest. The Fair Credit Reporting Act’! does not require any
notification of the consumer of the entry of negative information in a credit report, Thus, as a
measure of real risk, universal default is problematic.

3. Multiple Applications of Overlimit Fees in One Billing Cycle

Some card issuers will charge a cardholder an overlimit fee for every overlimit
transaction in a single billing cyele. This practice is not risk-based because it has no relation to
the total amount of overlimit spending. A single $200 overlimit transaction will produce only
one overlimit fee, whereas three $20 overlimit transactions (or $60 total overlimit) will produce
five overlimit fees. This system can often result in pricing that is actually inverse to risk.

6. Allocation of Payments to Lowest Interest Rate Balances

If a cardholder has balances accruing interest at different rates, such as a purchase
balance and a cash advance balance, many card issuers apply payments to the lowest interest rate
balance. This is not risk-based pricing. The risk should be reflected in the interest rates, not in
the payment allocation because the card issuer cannot know when lending how the balances will
be paid—they could be paid off in full in one cycle, or it might take a while. This uncertainty
does not relate to the cardholder’s risk profile and cannot be accounted for in the payment

5 US.C. § 1681 ef seq.
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allocation method. Any method other than pro rata is simply rent-extraction, not risk-based
pricing.

The total cost of credit card usage for cardholders is shaped not just by explicit price
points, but by billing practices, many of which are not risk-based, but instead designed to exploit
card issuers’ market power in order to extract additional payments from locked-in card users.

C. The Ephemeral Benefits of “Risk-Based” Credit Card Pricing

1 “Risk-Based " Pricing Has Dubious Benefits for Creditworthy Consumers
Even if the card industry’s pricing were meaningfully risk-based pricing, it is far from
clear whether either creditworthy or subprime consumers benefit from it.

a. Card Benefits Have Declined for Transactors

There are two types of creditworthy cardholders. First, there are cardholders who never
revolve a balance. They use credit cards merely to transact and enjoy the “float” during the
interest-free grace period. Second, there are cardholders who revolve balances, but generally
make at least the minimum payment on time.

For cardholders who never revolve balances, there are no direct costs of credit other than
possibly annual fees. Annual fecs are less common than they once were, but cardholders have
never needed to pay annnal fees, so for savvy transactors, there really has been no change in the
direct cost of cards. What is relevant to transactors, however, is the length of the float or
interest-free grace period before repayment.

Card issuers are required, by law, to have a 14-day interest-free repayment pc:riod.32
Traditionally, issuers permitted a significantly longer period, often 30-days. As Chart 4 shows,
since the early 1990s the average float period has declined from around 30 days to 20 days.
One-third of the major benefits of credit card usage to creditworthy non-revolving cardholders
have disappeared since the onset of risk-based pricing. If pricing were truly risk-based, it is hard
to understand why card issuers needed to cut their float exposure by a third. Rather than
explicitly raising prices on creditworthy transactors, card issuers have done the economic
equivalent by reducing the benefit given to them.

212 C.F.R. Part 226 5(b)(ii).
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Chart 4. Average Interest Free Grace Period (Float)
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Declining float also increases the potential likelihood that of a creditworthy consumer
making a late payment and getting hit with late fees and penalty interest rates. And as soon as
creditworthy consumers start paying interest and fees, their creditworthiness declines.

b. The Drop in Base Interest Rates Is Due to a Drop in Issuers’ Cost of Funds

Creditworthy cardholders who revolve balances have supposedly benefited from risk-
based pricing in the form of lower base interest rates. The decline in base interest rates,
however, is attributable to a decline in card issuers’ cost of funds and has been offset by higher
backend fees. Because credit cards have multiple price points, one cannot gauge the cost of
credit merely by looking at one price point. Credit card pricing is designed in such a way that it
is near impossible to calculate the total cost of carrying balances on a card, but overall, it appears
that the costs of revolving balances on credit cards might have gone up since the advent of risk-
based pricing.

Since 1990, when risk-based pricing supposedly began, base interest rates on credit cards
have dropped. There is some dispute over the amount of the drop, in part because of the
inadequate nature of official credit card statistics.”> Nevertheless, empirical data strongly
indicates that the deeline in base interest rates is largely attributable to card issuers’ lowered cost
of funds.™ The proof is that between 1990 and present, card issuers’ net interest margin—the

* See Levitin, supra note 1.

* Board of Governors of the Federal Reserve System, The Profitability of Credit Card Operations of
Depository Institutions, {Washington, D.C.: June 2005). This decline in the cost of funds may be due, in part, to the
ability of credit card lenders to tap international securitics markets for funds by securitizing card receivables. Board
of Governors of the Federal Reserve System, 11-12. A 2006 GAO Report considered possible causes for the decline
in interest rates, but was unable to pinpoint a cause. United States Government Accountability Office, Credit Cards:
Increased Complexity in Rates and Fees Heightens Need for More Effective Disclosures to Consumers, Study to the
Ranking Minority Member, Permanent Subcommittee on Investigations, Conumittee on Homeland Security and
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difference between the interest rate charged consumers and the cost of funds of card issuers—has
remained static since before 1990, as shown below in Chart 5.°° The multi-panel time series data
showing static net interest margins proves that changes in base interest rates largely reflect
changes in card issuers’ cost of funds, not so-called “risk-based” pricing. Cost of funds, and not
risk-based pricing explains virtually the entire decline in ercdit card interest rates since 1990.

Chart 5. Net Interest Margin of Credit Card Lenders
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Source: FDIC Quarterly Banking Profiles, Net Interest Margin by Asset Concentration Group,
2. Three Credit Card Monte for Revolvers’ Pricing

The decline in base interest rates since 1990 has been offset by increases in other credit
card fees that do not distinguish between creditworthy and riskier cardholders, so there is no net
benefit to creditworthy consumers. As Chart 6 shows, late fees and over-limit fees are up an
average of 160% and 115%, respectively, from 1990 to 2005.°% As Professor Ronald Mann has
noted, the aggregate amount of late an overlimit fees “as a share of outstanding debt, has doubled
since 1990, increasing from about 70 basis points per year in 1990 to 140 basis points per year in
2004.7%" Additionally, credit cards now feature many charges and fees that did not exist in 1990,
such as penalty interest tates, cash advance fees, balance transfer fees, telephone payment fees,

Govemmental Affairs, U.S. Senate (Sept. 2006), GAO-06-929, at 15, 17, 35-31 (hereingfier, "GAO”). The GAO
Report mentioned, as possible factors, risk-based pricing, along with increased competition from the entry of
monoline card issuers (Capital One and MBNA) to the market, greater consumer awareness of interest rates because
of the implementation of the Schumer box, and a decline in the cost of funds.

35 FDIC Quarterly Banking Profile, Net Interest Margin by Asset Concentration Group.

* United States Government Accountability Office, Credit Cards: Increased Complexity in Rates and
Fees Heightens Need for More Effective Disclosures to Consumers, Study to the Ranking Minority Member,
Permanent Subcommittee on Investigations, Comumittee on Homeland Security and Governmental Affairs, U.S.
Senate (Sept. 2006), GAO-06-929, at 18.

3" Ronald 1. Mann, Bankrupicy Reform and the "Sweatbox” of Credit Card Debt, 2007 U. fLL. L. REV, 375,
389 (2007).
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stop payment fees, additional card fees, convenience check fees, money transfer fees, statement
copy fees, and foreign transaction fees.”® Moreover, minimum finance charges have increased,
and the definition of certain transactions, such as cash advances have been broadened to apply to
more transactions.”

Chart 6. Average Fee Amount for Late Fees and Overlimit Fees
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Source: CardData (subscription data source).

When one nets out lower base interest rates with increases in other fees, it becomes clear
that creditworthy consumers who pay fees might actually be worse off. For example, on a $500
balance, paid off over six months with 20% annual interest compounded daily and a $10 late fee,
the consumer would pay a total of $562.85. By contrast, with 10% annual interest compounded
daily and a $45 late fee, the consumer would pay a total of $572.54.

This shows that base interest rates are not a useful metric for measuring the actual cost of
credit cards. A better metric is weighted average interest rates, including penalty rates. When
penalty rates are included in weighted average interest rates, therc is only a 0.41% spread
between standard cards (for those who are just above subprime) and platinum cards (for the far
more ereditworthy).” On a $500 balance, this spread would amount to a savings for the
Platinum cardholder of $2.05, less than the cost of a gallon of gasoline or a cup of coffee. There
is good cause to think that many creditworthy eardholders may not have benefited from changes
in card pricing and some may have even been harmed by the shift away from upfront interest
rates and toward backend fees and penalty interest rates.

3% Mark Furletti, Credit Card Pricing Developments and Their Disclosure, Discussion Paper, Payment
Cards Cepgtcr, Fed. Res. Bank of Phila., Jan. 2003, at 26.

7 Id.

0 CardData, Monthly Pricing Averages, U.S. Standard Card Weighted and Platinum Card Weighted.
There is no standard definition of subprime, but a rule of thumb is that consumers with FICO scores beneath 600 are
subprime, and above 650 are not. Definition varies by lender between 600 and 650. See Dana Dratch, Buyer
Beware on Subprime Loans, BankRate.com, ar hitp:/www. bankrate.com/brm/news/debt/debtmanageguide/beware-
subprimel.asp. There is no data on average subprime card rates.
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3. Subprime Consumers Have Not Benefited from Risk-Based Pricing

In recent years there has been a dramatic growth in the availability of credit, including
credit cards, to subprime consumers. This growth has been fueled by securitization, rather than
risk-based pricing. Securitization is a financing method in which card issuers bundle large
numbers of cardholder receivables and sciling them to specially created trusts. These trusts pay
for the accounts receivable by selling securities, which are secured by and paid off from the
reccivables’ revenue stream. The card issuer typically serves as the servicer for the accounts
receivables in the trust in exchange for a fee.

Securitization allows card issuers to obtain cash now for debts that will take a while to
collect. It also allows them to transfer credit risk to the trust (and uitimately the investors in the
trust).”?  Securitization also lets card issuers increase their lending capacity. Federal and state
banking regulations require the banks and thrifts that issue credit cards to maintain certain
reserves of capital as a provision against loan losses. The more loans a financial institution has
outstanding, the more capital it has to keep on hand in liquid form earning litile return.
Securitization enables card issuers to underwrite more debt without maintaining higher reserve
requirements.

Reserve requirements only apply to the receivables a card issuer carrics on its books;
once the reccivables are sold to a securitization trust, the reserve requirements do not apply, and
the card issuer’s capital is available for underwriting additional loans. Likewise, securitization
of risky debt helps credit card lenders avoid the even higher reserve requirements caused by 180-
day delinquent revolving debts.” Securitization allows card issuers to move debt (and especially
delinquent debt) off their books and avoid “charge-offs” and thus maintain lower reserve levels.
Thus securitization has by itself dramatically increased banks lending capacity. Since banks can
lend more, it is not surprising that they would be willing to extend more credit to more marginal
consumers.

Securitization also shifts much of the repayment risk from the card issuer to the
securitization trust.” This reduces the incentive for card issuers to have careful underwriting
standards. Moreover, the master sccuritization trust structure (or more recently issuance trust
structure) used for eredit card sceuritization encourages lower underwriting standards. A master
securitization trust continually acquires credit card receivables against which it issues
securities.”® This means that a master sccuritization trust will hold billions of dollars in credit
card receivables, so that a higher initial default rate on any batch of millions of dollars of
receivables it purchases from the issuer has little cffect on the total return. Uncollected
receivables reduce the excess spread that goes to the servicer-issuer, but it appears to be more
profitable for issuers to screen out poor credit risk consumers affer lending by looking at their
payment history, than to screen them out before lending via underwriting diligence. Loans made
to true deadbeats can be siphoned out by several months of seasoning more cheaply for the issuer

A STEVEN L. SCHWARCZ ET 4L., SECURITIZATION, STRUCTURED FINANCE AND CAPITAL MARKETS 145
(2004).

* 1.

¥ See 12 CFR. Pt. 3, App. C, Pt 1 § 31(e) (national banks); 12 C.F.R. Pt. 567, App. C, Pt. 1 § 31(e)
(federal savings associations); 12 C.F.R. Pt. 325, App. D, Pt. 1 § 31(e) (state member banks); 12 C.F.R. Pt. 208,
App. F, Pt 1 § 31(e) (insured state non-member banks).

“ SCHWARCZ ET AL., supranote 41,
BEDIC CREDIT CARD SECURITZATION MANUAL , at

ic.gov/regulations/examinations/credit. card securitization/ .
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than through careful upfront underwriting. Developments in the form of securitization have
made it more profitable for some issuers to screen out the worst credit risks by payment history
after issuing cards than by careful and diligent underwriting before issuing cards.

Securitization encourages card issuers to issue cards without regard to consumers’ ability
to repay because they do not bear the ultimate repayment risk from securitized accounts.
Accordingly, card issuers are incentivized to lower underwriting standards and make credit cards
available to subprime consumers who present serious credit risks. Indeed, the card solicitation
and approval process appears to be so indiscriminate that as former Federal Reserve Board
Chairman Alan Greenspan testified fo the Senate Banking Committee “Children, dogs, cats and
moose are getting credit cards.™® It is hard to reconcile credit cards issued to toddlers and pets
with risk-based pricing.

Securitization of credit card receivables was introduced in 1987" and has soared since
1989, when the Federal Reserve began compiling data on it, as shown by Chart 7. As Chart 8
shows, in recent years the volume of outstanding securitized revolving debt has matched or
exceeded that of non-securitized revolving debt®®  Around 60% of all credit card debt is
currently held in securitized pools.*®  Chart 7 does not prove a causal relationship between
securitization growth and lowered standards for access to credit, but it provides at lcast as
compelling an explanation of inereased access to credit for subprime consumers as does non-
existent “risk-based” pricing.

 Credit Cards at 50: The Problem of Ubiquity, N.Y. TIMES, Mar. 12, 2000, at Ct1. See also, e.g., Dog
Issued Credit Card, NBC San Diego, Jan. 28, 2004, of htip://www.nbesandiego com/money/28001 73/ detailhtml
Jane Hughes, Toddler  Issued  Platinum Card, BBC  News, Aug. 11, 1999, at
http:/fnews . bbe.co.uk/a/hi/americas/41 7131 stm.

Section 1229 of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 directed the
Federal Reserve to “conduct a study of (1) consumer eredit industry practices of soliciting and extending credit—
(A) indiscriminately; (B) without taking steps to ensure that consumers are capable of repaying the resulting debt;
and (C) in a manner that encourages consumers to accumulate additional debt; and (2) the effecis of such practices
on consumer debt and insolvency.” In 2006, the Federal Reserve published the required study. The study concluded
that “as a matter of industry practice, market discipline, and banking supervision and enforcement, credit card
issuers do not solicit customers or extend credit to them indiscriminately or without assessing their ability to repay.”
Board of Governors of the Federal Reserve System, Report to the Congress on Practices of the Consumer Credit
Industry in Soliciting and Extending Credit and their Effects on Consumer Debt and Insolvency (June 2006), 5.

Unfortupately, the Federal Reserve’s conclusion is based solely on two short paragraphs of analysis that
contain neither citations nor statistics, id. at 22, and fly contrary to comumon sense and the statement of Chairman
Greenspan. There is no evidence that card solicitation and extension of credit is in fact based on consumers’ ability
{0 repay.

7 Mark Furletti, 4n Overview of Credit Card Asset-Backed Securities, Discussion Paper, Fed. Res. Bank of
Phila., Dec. 2002, at 1.

¥ Revolving debt is largely, but not entirely credit card debt, but securitized revolving debt is almost
entirely credit card debt. See note 3, supra.

* Darryl E. Getter, The Credit Card Market: Recent Trends, Funding Cost Issues, and Repricing
Practices, Congressional Research Service CRS 4-3 (Feb. 27,2008).
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Chart 7. Growth of Securitized Debt in the United States
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Chart 8. Growth of Securitized Revolving Debt Compared to Non-Securitized
Revelving Debt
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3. The Dubious Benefits of Predatory Credit to Consumers: Fee Harvester Cards

It is also far from clear whether subprime consumers really end up better off from access
to credit cards. Access to credit is valuable only if one has the ability to repay. Otherwise, itis a
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Trojan horse. It is worthwhile considering the terms found on so-called subprime “fee harvester”
cards.”® These cards have credit limits of $200-$300, but they come with substantial upfront fees
when the consumer opens the card account. These fees are charged to the card and thus
potentially accrue interest and late fees. The upfront fees also reduce the cardholders’ initial
available credit to a mere $50-$100. The effective APRs on these subprime cards are often in the
range of 300%-500%, rates that approach or exceed the cost of a payday loan. 5

For example, the First Bank of Delaware’s Continental Finance Classic MasterCard
comes with a $300 credit limit>* But there is a $99 Account Set-Up Fee, an $89 Participation
Fce, a $49 Annual Fee, and a $10 monthly Account Maintenance Fee.”® The initial total useable
credit on the card is $53, and the opening balance is $247, with a 19.92% APR, compounded
daily. In other words, the cardholder has incurred $247 dollars in debt simply for the opportunity
to borrow an additional $33 at 19.92%. Assuming there are no overlimit fees, the effective APR

is for this $53 of available credit is 819%!™

The terms of subprime cards speak for themselves; it is hard to imagine that anyone is
better off borrowing at an 819% APR. Subprime lending invites predatory lending practices
because of the presumed lower financial sophistication of subprime consumers. To the extent
that anyone bothers to listen to what subprime consumers themselves say, it turns out that many
don’t think much of gaining access to credit cards. Sociological studies show that if the marginal
subprime consumers did not have access to credit cards they would either borrow from friends
and famii}y or not borrow at all rather than turn o less desirable forms of credit (such as loan
sharks).™

The recent housing bubble burst shows how many (not just subprime) households can be
hurt when they are lured into lending arrangements that they cannot reasonable finance. It also
shows how there are collateral costs (“externalities™) to the entire financial system. Increased
access to credit for subprime households beyond reasonable ability to repay is of dubious bencfit
1o subprime consumers themselves and to society as a whole.

b, The Impact of H.R. 5244 on Risk-Based Pricing
H.R. 5244 proposed only modest and moderate regulation on the card industry. It leaves
card issuers free to charge whatever interest rates they want and to price fees at whatever level

they wish. Issuers can also continuc to account for risk in their lending in five ways under H.R.
5244:

% See National Consumer Law Center, Fee-Harvesters: Low-Credit High-Cost Cards Bleed Consumers,
Nov. 2007.

M National Consumer Low Certer, supra note 50, at 20.

s First Bank of Delaware, Continental Finance Terms & Conditions,
bttns:!/\V\y;\m’fc@pnlvcom!m)dImc/’ﬂvdvterm , (last viewed November 28, 2007).

> id.

5% This figure was arrived at by compounding daily 19.92% interest on an initial balance of $300 over the
course of 365 days, broken down into a regular calendar year with a $10 monthly service fee added to the
compounding balance on the first day of each month. Over the course of a 365-day year, the initial $300 balance
plus monthly service fees will accumulate to $486.96. In ather words, the consumer will have paid $433.96 in
interest and {ees in order to borrow $33.

* Angela K. Littwin, “Comparing Credit Cards: An Empirical Examination of Borrowing Preferences
12101446,
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= First, card issuers can control for risk by controlling the credit line. If issuers become
concerned about the increasing financial risk of a cardholder, they can freeze or reduce
the amount of credit that is offered.

s Second, card issuers can engage in more careful initial underwriting. Issuers could make
more careful decisions upon issuance of a card, regarding whether to grant the card, how
much credit to grant and at what rate.

*  Third, issuers would still be able to increase rates prospectively for “off-us” behavior. If
issuers became concerned that a cardholder were becoming a greater financial risk
because of activity or behavior involving other ereditors, or because of a decline in the
cardholder’s credit score, they could raise rates prospectively.

*  Fourth, issuers could continue to increase rates retroactively for “on-us™ violations of the
cardholder agreement. If a cardholder is late or exceeds the credit limit, issuers could
raise interest rates retroactively. Nothing in H.R. 5244 prevents retroactive rate increases
for “on-us™ behavior.

* Finally, issuers ean always develop a workout plan with the cardholder in order to ensure
ultimate repayment. As always, the issuer can develop a workout plan, as long as it
meets the applicable banking regulator’s guidelines, to lower interest rates, reduce
principal, clongate payments, etc.

In short, card issuers do not need the deceptive billing practices targeted by H.R. 5244 to
account for risk; H.R. 5244 leaves them with multiple effective methods of conirolling
cardholder risk.

IV, WaysinWaicH H.R. 5244 CouLp BE IMPROVED

H.R. 5244 could be improved by banning a trio of additional unfair billing practices.
A Banning the Accrual of Interest on Balances Before the Posting Date of Transactions

First, the bill could be improved by banning the accrual of interest on balances before the
transaction is posted. Some issuers apply finance charges from the date of transactions, rather
than the posting date of the purchase. Issuers do not advance credit, however, until the posting
date. Issuers should not be able to eamn interest before they have paid merchants for the
transaction. Until the posting date, it is the merchant, not the issucr, extending credit to the
cardholder, so for the issuer to collect finance charges in this period is unjust enrichment. The
issuer is charging money for a period for which it has incurred no risk or cost. Moreover, by
applying finance charges from the transaction date, rather than the posting date, issuers are
charging a higher effective APR than disclosed in Truth-in-Lending disclosures. This practice
should be banned.

B. Banning the Accrual of Interest on Fees Applied Within a Billing Cyc[e

Second, the bill could be improved by banning the accrual of interest on fees applied
within a billing cycle. Some issuers apply overlimit fees on the date of the overlimit transaction,
rather than at the end of the billing cycle. This means interest accrues on the overlimit fee for
part of the billing cycle, which functionally increasing the amount of the overlimit fee beyond
what is disclosed; the cardholder pays not only the stated overlimit fee, but an overlimit fec that
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consists of the fee plus interest on it. The cardholder has not borrowed the overlimit fee amount
from the issuer, so it is unfair for the cardholder to pay interest on the fee.

C Banning the Application of Residual interest

Third, H.R. 5244 could be improved by banning the application of residual interest.
Residual interest is interest that accrues in the period between when a billing statement is
generated and when the payment is received. The existence of residual interest means that if a
revolving cardholder submits a payment for the entire balance indicated on the billing statement,
there will still be a remaining residual interest balance to pay the next month, Residual interest
can actually create a financial Zeno’s paradox, in which the cardholder can never eliminate the
balance, except by overpaying the issuer or closing the aceount.

To illustrate, suppose a cardholder had an interest rate of 10%, compounded daily, and a
revolving balance of $1000. The customer mails in a payment for $1000, which is received by
the issuer 25 days after the statement was generated. The cardholder would then receive a bill
the next month for $6.87, that is 25 days worth of interest. The cardholder then sends in $6.87,
say another 25 days later and thinks that the bill is paid off in full finally. But the next month,
the cardholder receives a bill for $1.00. Interest has accrued on the residual balance of $6.85 for
25 days, which should be 5¢, but because the card issuer has a minimum finance charge of $1.00,
the cardholder is billed for $1.00. At this point, assuming that there are no further charges made
and no double-cycle billing, the cycle repeats itself again and again. The cardholder pays $1.00,
but and less than a penny of interest accrues, but the cardholder is charged $1.00.

Theoretically this can go on forever; the only way the cardholder can pay off the balance
is to overpay by a sufficient amount to cover the residual interest in a month or to close the
account. Cardholders should not find themselves in the Groundhog’s Day of residual interest
and have to either overpay or close their account in order to eliminate all balances. H.R. 5244
could be improved by forbidding issuers to assess finances charges on for the period between a
billing statement date and the timely receipt of a payment of the statement balance in full.

V. CONCLUSION

“Risk-based” pricing’s “benefits” are not a reason for Congress to shrink from regulating
the credit card industry’s abusive pricing and billing practices. If the card industry were required
to price its products in a straightforward manner, and it were less costly for consumers to switch
cards, deceptive practices would be harder to maintain, Truth-in-Lending disclosures would be
more effective, as consumers would be able to easily compare cards and make informed
decisions about card usage, and competitive pressures would push down total card prices, forcing
the card industry to operate more efficiently, benefiting all consumers.

Even if credit card pricing were fruly risk-based and even if it had the benefits claimed by
the card industry, nothing in H.R. 5244, the Credit Cardhelders’ Bill of Rights, implicates the
risk-based pricing model. The Credit Cardholders’” Bill of Rights is about banning abusive and
manipulative tricks from credit card billing, nothing more and nothing less. It does not regulate
interest rates or fee amounts. Instead, all it does it ban or limit certain unfair and exploitative
billing practices that have no relationship whatsoever to consumer risk. Because these practices
are, at best, incidental to issuers’ profitability, H.R. 5244 will not result in higher costs of credit
or lower availability of credit. Instead, this legislation will help clarify credit card pricing, which
is a prerequisite for an efficient, competitive market. H.R. 5244 will help consumers and will
make for a fairer and more efficient credit economy, and I strongly urge this Congress to pass it.

600 New Jersey Averne, NW, Washington DC 20001-2075
Hotung 6022
(202) 662-9234  Fax: (202) 662-4030
AJLS3@faw.georgetown. edu



140

L

College of Law
THE ‘ Professor Katherine Porter
431 Boyd Law Building
UNIVERSITY lowa City, lowa 52242-1113
OF lowa 319-335-7490
—_— _— Fax 319-335-9058

The Credit Cardholders’ Bill of Rights:

Providing New Protections for Consumers

Written Testimony
of

Katherine Porter
Associate Professor
University of lowa College of Law

Before the
United States House of Representatives
Subcommittee on Financial Institutions
and Consumer Credit

March 13, 2008



141

Witness Background

I am an Associate Professor of Law al the University of lowa College of Law." I joined
the faculty in 2005. I received my J.D. degree magna cum laude from Harvard Law School and
my B.A. degree cum laude from Yale College. I teach bankruptcy, commercial law, and
consumer law and have published empirical research on consumer credit in several respected
journals, including the Michigan Law Review, the Corne/l Law Review, the Wisconsin Law
Review, and the American Bankruptcy Law Journal> My research on credit cards has examined
how credit card practices affect a household’s financial well-being and how families who have
filed for bankruptey use credit cards. I served as Project Director of the 2001 Consumer
Bankruptcy Project and am one of the principal investigators in the ongoing 2007 Consumer
Bankruptcy Project. T also am a co-investigator in the Mortgage Study, a national empirical study
of mortgages in consumer bankruptcy cases.

I have not received any federal grants or contracts relevant to this testimony.

Introduction

Credit cards are an extremely popular ﬁndncxal product in America. More than three-
fourths of consumers have one or more credit cards,” and by dollar volumc total credit card

spending exceeds 13% of the United States” gross domestic produut While caxd based payment

systems have substantial advantages over traditional products like paper checks,” credit cards
present particular challenges because of their Lomplexxty Most consumer financial products are
either payment-only devices (cash, debit cards, etc.) or borrowing-cnly devices (mortgages,
signature loans, ctc.). Credit cards are umquc because they combine the ability to spend and
borrow in a single hnanua} instrument,” The proposed legislation, The Credit Cardholders” Bill
of Rights (H.R. 5244), preserves the rights of credit card issuers to control risk and earn profits
while giving consumers the tools they need to understand and comply with credit card contracts.

My testimony focuses on two aspects of H.R. 5244. First, I explain how the bill’s modest
regulations would empower consumers to exercise self-discipline in their financial practices. If
enacted, the bill would help consumers avoid over-the-limit fees, late charges, and inappropriate
subprime cards by giving consumers the opportunity to manage their card use in a responsible
manner. Second, T describe the lack of reliable, neutral data about credit card practices and
explain why such data are critically important to enabling Congress and regulatory agencies to
monitor our nation’s credit card practices, thus ensuring the stability of the financial markets and
the well-being of American families.

Part1
Allowing Consumers To Manage Their Card Use Responsibly

On an aggregate level, eredit cards are associated with financial distress.” At the
houschold level, however, millions of families benefit from credit cards. The goal of credit card
reform is to retain the advantages of credit cards while limiting their harmful effects. H.R. 5244
achieves this goal by giving consumers the ability to manage their credit cards responsibly. It
does so in threc key ways: it allows consumers to control their credit card limits; it establishes
standardized due date practices so that consurmers can pay on time; and it requires the riskiest
consumers to bear the costs of opening a credit card account. These regulations would reduce
consumer mismanagement in using credit cards, while retaining the ability of issuers to manage
risk.
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A. Over-the-limit Fees

In 2004, penalty fees represented an estimated 9% of revenue for card issuers.'® Most
commonly, these fees include charges for exceeding a credit limit or for late payment. H.R. 5244
does not ban the imposition of such fees when a consumer engages in the trigger behavior nor
does it cap the amount of such fees. Instead, the bill would put consumers in charge of avoiding
such fees. By improving the ability of consumers to manage their credit card practices, the bill
rewards responsible consumer behavior. Better financial practices by consumers will reduce risk
to credit card issuers and reduce the likelihood that credit cardholders suffer serious financial
distress.

Section four of FLR. 5244 pertains to over-the-limit fees.!’ It allows consumers to elect in
advance whether they want to avoid receiving credit in excess of the amount autherized on the
account. In this way, the bill helps consumers use their accounts responsibly by limiting their
available credit and avoiding escalating debts. Issuers who complain about charge-off rates and
losses when consumers mismanage their debts should support a system that would encourage
consumers to stay within the limits of their credit agreements.

If a consumer makes an election not to exceed the credit limit, the issuer may not
complete the over-the-limit transaction and may not charge an over-the-limit fee if such a
transaction is processed despite the consumer’s election. This provision ensures that issuers do
not have a financial incentive to exceed the prearranged terms of card agreements. Issuers
currently have the ability to deny credit card transactions that exceed the limit; H.R. 5244 merely
requires them to avoid penalizing a consumer who did not wish to receive additional credit.
Under the bill, if issuers voluntarily authorize an over-the-limit transaction, they bear the risk.
An issuer cannot impose an cxpense on a consumer when an over-the-limit transaction results
from a mistake or the issuer’s own choice to authorize such credit over the consumer’s stated
preference for a fixed amount of credit. In particular, older and younger Americans may be more
likely to make mistakes in monitoring their credit card accounts and to exceed their limits. ' Yet,
these very same consumers are more likely to have fixed incomes and low assets than middle-
aged consumers, making it harder for older and younger Americans to pay over-the-limit fees
and cope with penalty interest rates. These vulnerable groups would particularly benefit if HL.R.
5244 were enacted into law because they could elect to avoid exceeding their credit Hmits.

H.R. 5244°s other provision on over-the-limit transactions would restrict the number of
times that an issuer could impose an over-the-limit fee. The bill preserves the right of issuers to
collect an initial penalty if a consumer exceeds a limit but bans the practice of churning over-the-
limit fees for profit. Specifically, the bill would permit an over-the-limit fee to be imposed only
one time during each billing cycle. Under current law, consumers may be charged an over-the-
limit fee cach time they conduct a transaction after initially exceeding their limit."* Such fees can
amount to hundreds of doliars after only a handful of transactions. Yet, because current law does
not require point-of-sale disclosures when a purchase would exceed a credit limit, consumers
may not be aware that they have exceeded their limits. Recognizing the difficulty that
consumers face in monitoring their account balances, H.R. 5244 puts some responsibility on
issuers to control transactions. Issuers have necarly complete and instantaneous computerized
access 1o consumers’ account charges and are better positioned to enforce agreed-upon credit
timits.

H.R. 5244 also takes aim at an over-the-limit fee practice that some courts have already
determined is uncenscionable and unfair under longstanding principles of contract law.'” Under
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current law, if consumers exceed their Hmits, they can be assesscd an over-the-limit fee cach
month that their accounts remain over the limit, even if the consumers are making the required
minimum payments and avoiding any further transactions. In some instances, consumcrs pay
thousands of dollars in over-the-limit fees as a consequence of a single, modest, over-the-limit
transaction.'® If enacted, the bill would permit issuers to impose over-the-limit fees in only two
subsequent billing cycles after the initial over-the-limit transaction (assuming the consumer did
not make additional transactions). Given that the issuer does not put any further capital at risk
during the subsequent months, it is hard to justify even the additional two months of fees as
necessary elements of risk management. In my judgment, an over-the-limit fee should be
permitted only in the initial month of such a transaction and should not be allowed in subsequent
months when it serves as a penalty that is unrelated to additional risk. However, the bill merely
secks to eliminate the most egregious practices that violate traditional contract law.

The over-the-limit provisions of H.R. 5244 would empower consumers to control their
card spending by establishing firm credit limits. Over-the-limit fees remain available to issuers as
a legitimate risk-management technique, but issuers cannot penalize consumers for the issuers’
own decisions to approve transactions that exceed credit limits. In these ways, the bill
encourages cardholders and industry to work together to engage in responsible card practices that
reduce the potential of credit cards fo increase financial distress.

B. Due Date and Billing Practices

Credit card late fees have generated considerable consternation in recent years. In 2006,
about half of consumers mad a late payment. 17 The amount that issuers charge as a late fee has
escalated sharply in the last decade.™ Tn the United Kingdom, regulators have responded with a
fixed cap on late fees that is designed to ensure that such fees actually compensate for risk." In
America, the industry has claimed that it must have flexibility in assessing late fees to manage
risk.”® H.R. 5244 permits issuers to sct the amount of late fees and trusts the market to price this
term appropriately. The bill mercly sceks to make sure that consumers who have the means and
desire to pay on time are able to do so. It would accomplish this by climinating confusing and
complicated due date and billing practices. Such changes to current eard contracts would
encourage CONsumers to pay on time by protecting them from fees and default charges that are
incurred despite responsible efforts to meet billing deadlines.

H.R. 5244 would create standardized rulcs for due dates. First, the bill establishes
uniform rules for timely payment. Consumers who mail their bills not less than seven days
before the due date or whose payments reach the issuers by 5 p.m. EST on the due date would be
protected from late fees. Because these are clear rules, consumers would know what they must
do if they wish to avoid late fees. The multiplicity of due date rules in current card contracts
makes it very difficult for even the most diligent consumers to know with any agsurance that they
can avoid late fees. Consumers who want to pay on time should be able to do so without the
harms of due date traps. Fees from mere mistakes or arbitrary rules are not an element of
legitimate risk-based pricing. Late fecs should reflect circumstances that cotrespond to actual
consumer difficulty in meeting payment obligations. As Professor Ronald Mann has concluded,
“{i]t is hard to see that a bright-line rule [for repayment deadlines] would impose any burden on
legitimate business models.™!

The second standardized term in H.R. 5244 would require issuers to mail billing
statements twenty-five days before the due date. Current law already imposes an industry-wide
standard on the mailing of billing statements.” The bill would expand the time for consumers to
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open, read, and submit payment from fourteen days to twenty-five days. By giving consumers
ample time to respond to periodic statements, consumers who have the means to pay on time are
empowered to do so. The bill would also require issuers to provide a phone and internet address
for the consumer to access a payoff balance. This is particularly useful for consumers who wish
to prepay their accounts in advance of a billing statement but otherwise have to wait for a
statement and respond within the tight timeline under current law. It is sound policy to encourage
consumers to use their cards responsibly by paying them off on time and in full. H.R. 5244
supports consumers’ efforts to manage their cards successfully and would help prevent
Americans from becoming trapped in default-based pricing by accident or confusion when the
consumers have the intention and ability to repay their charges.

C. Subprime Card Fees

The moderate approach of H.R. 5244 is exemplified in its proposals on subprime credit
cards. Rather than banning such cards or limiting their marketing, the legislation requires
consumers to demonstrate that they can afford the costs of a subprime card. Like the provisions
on over-the-limit fees and billing practices, H.R. 5244’s focus is on helping consumers use
financial products in ways that are appropriate for their circumstances.

Subprime cards are issued to high-risk borrowers, including those with adverse credit
reports or low incomes. The availability of such cards has exploded in recent years.™ In my
research, I found that in the first year after filing Chapter 7 bankruptcy 96% of debtors received
credit card offers.** While new credit may be useful to such families, there is a grave risk of
harm if familics do not understand or manage the high-cost credit that is heavily marketed to
them.

Subprime cards usually have very low initial credit limits, often $250 or $500. Because of
the very small amount of credit cxtended, issuers will earn few dollars from merchant fees. To
compensate for this lost revenue, issuers impose very high upfront fees on subprime cards.”™ In
addition to an annual fee, such cards often charge a one-time account “set-up” fee, a “program”
fee, and monthly “service” fee.*® These fees reduce the available amount of credit. For cxample,
the Gold Tribute Mastercard offers a maximum credit limit of $300 but has initial fees of $150.
Under current practice, the available credit at account opening is only $150.%

H.R. 5244 does not tackle the issue of whether the very high fees for subprime cards are
appropriate devices for managing risk. Instead, it seeks to ensure that consumers can afford such
fees. Thus, it encourages responsible use of credit without regulating the market for card pricing.
The bill specifies that if card fees exceed 25% of the total amount of credit authorized under the
account, the card could not issue until the consumer paid such fees.” The payment of these fees
could not be financed by the card itself. If a consumer cannot or does not pay such fees, the card
cannot be issued.

This rule would impose an obligation on consumers to fund their decision to obtain a
subprime card. Consumers would remain free to choose the high-cost credit of subprime cards;
issuers would remain free to earn the profits from such customers. The bill’s focus on upfront
fees merely requires consumers to bear the cost of obtaining a card before it is issued. Such a
rule would ensure that consumers understand the full cost of subprime costs.

H.R. 5244 would prevent the issuer from reporting the opening of a subprime card
account to credit reporting agencies until the upfront fees were paid. This rule prevents
consumers from being trapped into maintaining a card that they cannot afford for fear of
worsening their credit. Such a rule would also deter issuers from marketing these cards merely to



145

cam fees. Such industry behavior does not legitimately expand access to credit to low-income or
high-risk consumers. The bill’s balanced approach acknowledges and respects the industry’s
assertions about the importance of default-based pricing, while ensuring that the most vulnerable
consumers can bear the cost of a subprime card.

The bill’s prohibition on an issuer sending a card and reporting the card to credit
reporting agencies until the consumer has paid the upfront fees is analogous to the cooling-off
periods used in other consumer contexts. The point of such regulation is not to hinder the
freedom to contract contracts but to ensure that consumers have adequate time to digest the costs
and benefits of their decisions. The complexity of credit card contracts and the unusual fee
structure of subprime cards make it particularly appropriate to eliminate the adverse
consequences of applying for a high-fee card. If a consumer cannot afford the upfront costs of
such a card, the responsible path is to allow the consumer to avoid receiving the card without an
adverse consequence to their credit for merely completing an application.

D. Disclosure Cannot Substitute for the Benefits of Standardized Terms

The general approach to credit card regulation in America is disclosure.”® While the
Truth in Lending Act mandates disclosures in credit card solicitations, agreements, and periodic
statements, disclosure is an inappropriate response to practices that are fundamentally unfair or
that eonsumers do not understand or consider in selecting and using cards.™ Rather than mandate
disclosures, H.R. 5244 regulates in other narrow ways. It singles out the most egregious industry
practices, and it gives consumers the tools that they need to use their cards responsibly.

Disclosure suffers from several well-documented problems. Consumers may not read the
disclosures. If they do, they may not alter their behavior in light of the disclosures.”’ Serious
cognitive barriers hinder consumers from making cffective use of disclosures, including a
tendency to underestimate the likelihood that they will encounter a penalty under the contract.”
To overcome the limits of disclosure, the bill proposes to standardize certain key terms of credit
card agreements. For example, under current law, consumers must know, understand, and
remember numerous rules in order to pay their bills on time. Rather than having to master the
different due date policies on cach of several cards (timely if paid by 10 a.m. EST; timely if paid
by midnight CST, etc.), FL.R. 5244 would require consumers to know only a single, standardized
rule——that by law, a payment is timely if made before 5 p.m. EST.* Similarly, a consumer need
not study each issuer’s definition of “prime rate” because the bill would create a standardized
definition for the term. By limiting the ability of issuers to impose frregular and varying
administrative practices or contract terms, H.R. 5244 should improve cardholders’ understanding
of the terms of their contracts.

Credit card agreements in America are truly unique for their lack of standard terms.” The
focus in H.R. 5244 on standard terms is an appropriate adjunct to disclosure. It does not supplant
the importance of consumers taking responsibility for honoring their contracts but rather helps
consumers to achieve that outcome, Standardizing just a few modest terms of credit card
contracts would eliminate unwitting mistakes by consumers, empower consumers to comply with
their obligations, and focus consumer attention on comparing the key aspects of cards such as
interest rates that could vary. In these ways, standardized terms will improve the usefulness and
efficacy of disclosure. Merely giving consumers additional information at the time of contracting
would be much less effective in improving consumers” financial practices.
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Part 11
Improving Policymakers’ Understanding of Credit Card Markets

Credit cards have a tremendous impact on the health of America’s economy and on the
well-being of individual American families. In 2004, total bank credit card debt in the Unitcd
States amounted to $800 billion.*® Given their economic importance, regulators and
policymakers need aceess to timely and reliable information about credit card markets. Section
five of H.R. 5244 would require financial institutions to disclose information about credit card
practices to the Board of Governors of the Federal Reserve System (Federal Reserve), who

would make such information available to Congress.

A. Existing Data on Credit Card Practices Are Woefully Inadequate

The existing data on credit cards arc wocefully inadequate to assess the functioning of the
market and its impact on consumers. The current provisions of the Truth in Lending Act require
select financial institutions to disclose to the Federal Rescrve only one specific picce of
information about actual, completed credit card transactions—the annual percentage rate.*® The
remaining diselosures can be read, and apparently are so interpreted by the Federal Reserve, to
apply only to data about credit card offers.”” While that information may be useful to evaluate
credit card marketing, it is wholly insufficient to assess actual credit card practices.

The existing data on credit card offers are inadequate because credit card contracts permit
issuers to raise fees or rates after the initial contract. Current data only inform us about the
charges made in credit card solicitations. No data measure whether the industry routinely raises
fees on such accounts or on how many consumners actually pay the fecs. Additionally, card
issuers may impose new types of fees by amending the terms of the contracts. Such changes are
not captured by data on initial credit offers. Regulators also have inadequate information about
the actual interest rates imposcd on consumers. These rates may be sensitive to market
fluctuations but in a way that is too opaque to allow regulators to reliably measure how a change
in costs of funds may relate to consumer rates. Additionally, many card issucrs offer introductory
“teaser” interest rates or impose “default” interest rates. The current data provisions do not
capture how frequently or for how long consumers pay at a teaser or default rate or the extent to
which issuers rely on such rates for revenue. Merely knowing the base rate that the largest
financial institutions offer customers is inadequate.

The second problem with existing credit card data is that they do not capture information
on actual habits of consumers. That is, even if the fees or rates in credit card offers did not
change, such data still do not reflect how often such fees or rates are imposed. Under the existing
disclosure regime, regulators cannot answer basic questions such as *how many cardholders pay
late fees each month?” or “how many consumers revolve balances and incur interest rate
charges?” Yet, answering these questions is essential for regulators to monitor the economic
health of Amcrican families. Polieymakers are also handicapped in assessing the relative
advantages and disadvantages in the expansion of the consumer credit market if they do not
know how many consuiners are paying subprime interest rates or penalty fees. Congress cannot
determine whether alternate payment systems such as debit eards would impose fewer costs on
American consumers and businesses and should be encouraged by federal policy if they do not
know the true costs to consumers of using credit cards.

The third problem is that existing data do not facilitate the Federal Reserve’s oversight of
the actual practices of issuers. This issue is distinet from knowing how consumers use their
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cards. The focus here is on enabling regulators to identify particular issuers whose business
models may be unusually reliant on particular revenue streams. To ensure the stability of such
issuers, the Federal Reserve needs to know how card issuers earn revenue. On an aggregate level,
such data would help policymakers safeguard against undue risk-taking and could aid in
preventing financial instability. In the event of an overall market downturn, available and
consistent data on credit card profits would save valuable time in deciphering the functioning of
the market before designing effective responses to help issuers and consumers.

Congress and regulatory agencies cannot effectively monitor credit card markets with the
existing data gathered under the Truth in Lending Act. The Federal Reserve currently produces a
“Survey of Credit Card Plans,™ x‘which contains information only on the largest issuers and
others who “wish to participate.”* The data points are very few—annual fee, grace period, and
interest rate.*’ Frankly, an internet search produces in a few seconds more complete information
on the variety of available credit card terms than the Federal Reserve chooses to collect under the
existing Truth in Lending Act. The Federal Reserve’s interest in studying credit cards has been
consistently lackluster. For example, despite a statutory mandate in the 2005 amendments to the
Bankruptcy Code to study the card industry’s practices of soliciting and extending credit
“indiscriminately” or “in a manner that encourages consumers to accumulate additional debt,”
the Federal Reserve’s final report contained not a shred of new data and has no citations to
support many of its assertions.” Congress needs and deserves better information.

The federal government cannot rely on private actors or agencies to fill these information
gaps. Neither industry nor academic researchers nor administrative agencies can ensure that
Congress gets the data that it needs. The most prudent course of action is for Congress to enact
H.R. 5244 to arm itself with a robust understanding of credit card markets.

The credit card industry will not voluntarily provide data on its practices in a useful and
reliable format. First, no particular issuer has an incentive to disclose if other issuers will not
follow. That issuer may fear that it will put itself at a competitive disadvantage, attract negative
publicity, or become a target for regulatory intervention. Second, even when and if issuers do
disclose information about their practices, the emerging picture will be incomplete and
potentially deceptive. For cxam};]e, while some issuers have publicly promised that they do not
engage in double-cycle billing,* this admission does not mean that the same issuer does not rely
on other punitive practices to earn a disproportionate share of its revenue. Allowing issuers to
have complete controi over disclosures sets the stage for manipulative marketing or disclosures
driven only by public relations concerns. Third, issuers will not usc uniform and consistent
methodology in making veluntary disclosures. Without clear rules for when and how the data
must be revealed, issuers’ practices cannot be compared fairly against each other. If consumers
are going to engage in free choice to select a particular issuer, they must have access to
comparable information about issuers’ practices to make an informed decision. The industry’s
occasional and self-serving disclosures are neither transparent nor complete enough to be useful.

Academic researchers are unable to provide policymakers with a robust picture of credit
card markets without federal data. Credit card agreements are private contracts; they are not
publicly available. Issuers are not obligated to comply with requests from researchers to provide
information. They may either flatly refuse to do so or may selectively provide data to only
selected researchers whose proclivities they perceive to be favorable to the industry. If the
industry will not disclose, the remaining option for researchers is to rely on consumers
themselves to provide data about eredit card use. While some rescarchers have proceeded this
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way,* the costs of original data collection are very high. Further, the risks of sampling bias are
significant. ™

The same criticism can be leveled against the government’s data collection from
consumers about credit cards. The Federal Reserve Board's Survey of Consumer Finances (SCF)
is a triennial survey of households’ financial practices.*® Although the SCF may be the best and
most popular data on credit card use,™ it has serious shortcomings.*’ Further, the SCF’s focus on
household behavior does not provide insights on different issuers. The identities of issuers or
their practices are not covered in SCF data collection.

An additional barrier to government data collection is the fractured regulatory framework
for credit card issuers. States frequently have to contend with arguments about federal
preemption, even when just seeking to gather data.*® At the federal level, regulators may refrain
from investigating credit card practices because they believe it is appropriate to defer to another
agency. Because credit card issuers may be different types of financial institutions, several
separate agencies have oversight authority for credit card practices.” A cycle of non-action
results with no agency thus far having taken the lead in gathering detailed credit card data. The
result is that Congress remains deprived of uniform, consistent data about credit card practices.
Indeed, American lawmakers operate with much less information about card markets than their
peers in other countries.”

B. Improvements in Data Collection under H.R. 5244

Section five of H.R. 5244 would strengthen our collective knowledge about credit card
markets. The additional data would remedy many of the inadequacics with existing data. With
more information about card practices, Congress would be better equipped to evaluate any future
legislative proposals about credit cards. The bill would require the Federal Reserve to gather
three key kinds of information from issuers: 1) a list of the types of transactions that incur fees or
interest rates; 2) the number of cardholders who are subject to such fees or rates; and 3) a
breakdown of the revenue that issuers earn from such practices.

H.R. 5244 would require the Federal Reserve to obtain a list of each type of transaction
or event for which card issuers impose a separate interest rate”' and a list of each type of foe that
card issuers impose upon cardholders.* If enacted into law, these provisions would permit
Congress to understand the pricing mechanism for credit cards and to assess the extent to which
credit card pricing is risk-based.™ Further, the language about “each type” ensures that the
Federal Reserve’s data would stay abreast of changing credit card practices rather than attempt to
anticipate in advance the names of new fees or the reasons that issuers impose them.™ As credit
card issuers implement new practices, Congress would be aware of such fees.

The seeond kind of information that H.R. 5244 would require to be disclosed is the extent
to which consumers are being charged certain interest rates or fees. For cach different rate,
issuers would have to reﬁ?ort how many cardholders were charged a particular interest rate during
the prior calendar year. A similar provision applies to fees.™ These data could be used to
monitor whether a growing proportion of American consumers are paying late fees, an early
indicator of rising houschold financial distress. These data would also reveal how Americans use
their cards by documenting the number of cardholders who take out cash advances, exceed their
credit Himits, or use their card to obtain foreign currency. Such information is useful for
measuring the extent to which credit cards are being used for borrowing, rather than as spending
devices for convenience. This knowledge is critically important to determining whether
Americans’ preference for credit cards over debit cards is optimal.”’
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If enacted, H.R. 5244 would give Congress timely and regular information about the
overall revenue structure of credit card issuers. The Federal Reserve would gather data on the
total amount of interest and the total amount of fees that each issuer imposed upon cardholders.>
These data would be supplemented with an annual, public report by the Federal Reserve of the
approximate, rclative percentage of income that each issuer derives from interest, cardholder
fees, merchant fees, or other material sources of income. Existing research suggests that late fees
alone are the third largest revenue stream for card issuers,” and that overall fee income may be
35% of total revenues.” The economic importance of such revenue sources to the financial
stability of issuers requires that the Federal Reserve and Congress be knowledgeable about any
dramatic changes in issuers’ profits.

C. Effective Regulatory Oversight Requires Information

The sheer size of the credit card market makes it vitally important to the stability of the
American economy. To monitor the health of card issuers and American houscholds, Congress
needs basic information about actual credit card use and revenue. Without such information,
Congress cannot fairly evaluate the functioning of the credit card market, and regulators cannot
effectively exercise their duties. For example, regulators must know how issuers actually earn
revenue if they are to monitor issuers’ risk and to protect consumers against unconscionable
practices.”' Data on rates and fees at the time of application or solicitation are not appropriate for
such tasks, which require the improved data that H.R. 5244 would collect. Data on how many
consumers pay certain interest rates or fees is useful to Congress as it assesses the overall
cconomic health of American familics and considers proposals to reform the laws pertaining to
credit cards. Such data reflect how successfully American families are managing their access to
credit and the extent to which issuers are relying on financial distress to earn revenue.

The industry should welcome the data provisions in H.R. 5244. Issuers have repeatedly
asserted that certain legislative reforms such as price controls would do severe harm to the
business model for credit cards,* but Congress has been hamstrung in assessing the validity of
such concerns by a lack of reliable, ncutral government data about card revenue. Neither
consumers nor industry should be content with legislative activity that is the result of confusion
or misunderstanding. Indeed, the industry should benefit if Congress understands its practices
because lawmakers will regulate with a fuller appreciation of the consequences of changes. H.R.
5244’s improvements to data collection would enrich the debates about consumer credit by
creating shared data that could used to assess the soundness of proposed reforms.

Conclusion

Credit cards can be uscful spending and borrowing devices. However, their complexity
and their widespread usc in America impose heightened risks on consumers and create additional
challenges for regulators. H.R. 5244 would improve the ability of consumers to successfully
manage their card use. By standardizing administrative practices, consumers can pay on time. By
allowing consumers to set firm credit limits, consumers can avoid over-the-limit fees and stay
within their means. Such responsible credit card practices not only limit the risks to individual
consumers of financial distress from credit card use but also help insulate the economy from an
overall credit bubble that could occur if consumers become highly leveraged with credit card
debt. If enacted, H.R. 5244 would give Congress and regulators improved data about credit cards
with which they could monitor the industry’s stability and better weigh the impact of further
regulation on credit card markets and consumers.



150

' Additional biographical information and my curriculum vitae are available at my faculty page at the University of
Towa College of Law at http://www law.uiowa.edu/faculty/katie-porter.php.

2 My rescarch papers may be downloaded from my SSRN author page at http:/sstn.com/author=509479.

* Brian K. Bucks et al., Recent Changes in U.S. Family Finances: Evidence from the 2001 and 2004 Survey of
Consumer Finances, FED, RES. BULL., Mar. 22, 2006, at A1, A31, available at

http:/iwww . federalreserve.gov/Pubs/oss/oss2/2004/bull0206.pdf; Liz Pulliam Weston, The Truth abowt Credit Card
Debt, MSN MONEY, http://moneycentral. msn.com/content/Banking/creditcardsmarts/P 1 50744.asp (last visited Mar.
10, 2008); José A. Garcia, Rorrowing to Make Ends Meet: The Rapid Growth of Credit Card Debt in America,
DEMOS: A NETWORK FOR IDEAS & ACTION 5 (2007), available at http://demos.org/pubs/stillborrowing 102407 .pdf .
1 RONALD J. MANN, CHARGING AHEAD: THE GROWTH AND REGULATION OF PAYMENT CARD MARKETS 77 fig.6.4
{2006).

* Id. at 39.

® Credit Card Practices: Current Consumer and Regulatory Issues: Hearing Before the H. Comm. on Fin, Servs.,
Subcomm. on Fin. Insts. and Consumer Credit, 110th Cong. (Apt. 26, 2007) (statement of Oliver Ireland) (“[The
flexibility and features that support the benefits of credit cards also result in credit cards being inherently complex
products.”).

" MANN, supra note 4, at 23.

P H.R. 5244, 110th Cong. (2008),

* MANN, supra note 4, at 66 (“Even if credit card spending and consumer debt are held constant, an increase in
credit card debt—a shift of consumer borrowing from noncard borrowing to card borrowing—is associated with an
increase in bankruptey fitings.”). This effect was consistent in five large economies, suggesting that the risks of
credit cards cannot merely be attributed to cultural factors.

'® MANN, supra note 4, at 23.

" H.R. 5244, 110th Cong. § 4 (2008).

" Sumit Agarwal, John Driseoll, Xavier Gabaix & David Laibson, The Age of Reason: Financial Decisions Over
the Lifecycle (Feb. 11, 2008), available ar http://ssro.comfabstract=973790. The researchers controlied for
abservable risk characteristics such as income levels and credit scores, yet still found measurable age-related effects
in over-the-limit transactions.

B MANN, supra note 4, at 162 n.34 (citing U.S. Overlimit Fees Monthly Averages Among > $100M Portfolios —
Current, available at http://www.cardweb.com/carddata/charts/overlimit_fees.amp (subscription only) (last visted
Mar, 10, 2008) ($31.29 average in December 2005 for issuers with portfolios greater than $100 million)).

" Professor Ronald Mann proposes that issuers be required to disclose whether a consumer would exceed the limit
and the amount of the over-the-limit fee at the point-of-sale. He notes that such “[disclosures would help to the
extent those fees reflect an imperfect ability to manage the credit card account.” MANN, supra note 4, at 162.

** Discover Bank v. Owens, 822 N.E.2d 869, 87374 (2004).

' Jd at 872 (bank assessed Ms. Owens $1518 in over-the-limit fees over a period of six years despite no new
customer activity on the account).

7 Walechia Konrad, How Americans Really Feel About Credit Card Debt, Bankrate.com (Survey 2006).

1.8, Gov't. Accountability Office, fncreased Complexity in Rates and Fees Heightens Need for More Effective
Disclosures, 18 & 19, Fig. 4 (2000), available at hitp://www . gao.gov/new.items/d06929.pdf?source=ra_.

9 MANN, supra note 4, at 152,

* Jonathan M. Orszag & Susan H. Manning, An Economic Assessment of Regulating Credit Card Fees and Interest
Rares, Oct. 2007, at 11.

2 MARNN, supra note 4, at 152.

2 151J.5.C. § 1637(b) (fourteen days).

® Interview of Andrew Kahr, Frontline: Secret History of the Credit Card, Jan. 5, 2005, available ar
http://www.pbs.org/wgbh/pages/frontline/shows/credit/interviews/kahr.itml (describing emergence of subprime
card market in last ten years).

* Katherine Porter, Barkrupt Profits: The Credit Inclustry’s Business Model for Postbankruprey Lending, 94 Towa
L.Rev. (forthcoming 2008).

5 See, e.g., Continental Finance Mastercard terms, af https:/www.cfcapply.com/classiclme/fod-terms. htm; Cor
Trust Banker Mastercard terms, af hitps://www cortrusteard.com/Terms/.

* See, e.g., Centennial card terms, at

https://www.centennialapplication.com/Default. aspx?appid=PI0803091 734SCeGR (stating that the following fees

10



151

will be billed to the first stateroent: Annual Fee of $48, Account Set-Up Fee of $29, Program Fee of §95,

Monthly Servicing Fee of §7, and an Additional Card Fee of $20 per card (if applicable)).

7 Gold Tribute Mastercard terms, af

https:/fwww mytributecard.com/apply/?xmi=%3CCSCODEYIESQLBCI%3C/CSCODEYIE. However, the card
advertises that a consumer will have a $170 of “available credit” because the consumer is required to make a $20
minimum payment before the card may be used. I do not see how a $20 payment by a consumer constitutes a credit
extension by the issuer, but that is how the card is marketed.

8 HLR. 5244, 110th Cong. § 6 (2008).

¥ MANN, supra note 4, at 140 (concluding that the lack of existing law to regulate credit card agreements is
“striking” in light of general approach 1o consumer contracts in American faw).

0 Id. at 145,

# William C. Whitford, The Functions of Disclosure Regudation in Consumer Transactions, 1973 Wis. L. REv. 400
(1973).

*2 Thomas Jackson, The Fresh-Start Policy in Bankrupicy Law, 98 HARVARD L. REV. 1393 {1983); Xavier Gabaix &
David Laibson, Shrouded Atiributes, Consumer Myopia, and Information Suppression in Competitive Markets, 121
Q.1 OF ECON. 500 (2006).

*HR. 5244, 110th Cong. § 3(e) (2008).

3% MANN, supra note 4, at 149 (“Credit card agreements stand out as one of the rare types of consumer financial
transactions that do not proceed on some set of preapproved terms.”).

3 Mark Furletti & Christopher Ody, Measuring U.S. Credit Card Borrowing: An Analysis of the G.19’s Estimate of
Consumer Revolving Credit, FEDERAL RESERVE BANK OF PHILADELPHIA, Apr. 2006, available at

hitp://www philadelphiafed.org/pec/papers/2006/DG 192006 April10.pdf.

15 U.S.C. § 1646(2) (“The Board shall collect, publish, and disseminate to the public, on a demonstration basis in
a number of standard metropolitan statistical areas to be determined by the Board, the annual percentage rates
charges for representative types of nonsale credit by creditors in such areas.”).

7 150.8.C. § 1646(b) (requiring Board to collect “credit card price and availability information, including the
information required to be disclosed under section 1637{c) of this title, from a broad sample of financial institutions
which offer eredit card services™). The reference to “credit card price information” could include a variety of data
about actual charges to consumers, but the Federal Reserve Board has restricted its efforts to the specific credit card
offer information in 1637(c), thus doing the bare minimum required by the statute.

3 Federal Reserve Board, Swrvey of Credit Card Plans, available at

http//www federalreserve. gov/pubs/shop/survey htm.

* {ssuers who charge unusually steep tates or penalties can apparently escape public scrutiny by refusing to
complete the survey. Thus, the Survey of Credit Card Plans is totally useless as a tool for identifying egregious
ractices.

® The rate information consists of the annual percentage rate, whether such rate is fixed, variable or tiered, and the
index used for variable rates.

# Pederal Reserve Board, Report to Congress on Practices of the Consumer Credit Industry in Soliciting and
Extending Credit and Their Effects on Consumer Debr and Insolvency (Tune 2006), available at
http://www.federaireserve.gov/boarddocs/rptcongress/bankruptey/bankrupteybillstudy200606 htm; Post of Elizabeth
Warren to Credit Slips blog, Fed Savs We're All Doing Great with Credit Cards (Aug. 8, 2006), af

htp/fwww creditslips.org/ereditslips/2006/08/fed _says_were_a htmt.

“ Testimony of John P. Carey, Chief Administrative Officer of Citi Cards, 9 at Credit Card Practices: Current
Consumer and Regulatory Issues: Hearing Before the Subconun. on Financial Tnstitutions and Consumer Credit of
the Committee on Financial Services, 110th Cong, 2 (2007).

* See, e.g., Angela Littwin, Bevond Usury: A Stucy of Credit-Card Use and Preference Among Low-Income
Consumers, 86 Tex. L. Rev. 451 (2008); TERESA A. SULLIVAN, ELIZABETH WARREN, JAY LAWRENCE WESTBROOK,
THE FRAGILE MIDDLE CLASS: AMERICANS IN DEBT (2000); Katherine Porter, Bankrupt Profits: The Credit
Industry’s Business Model for Postbankruptey Lending, 93 Jowa, L. REV. (forthcoming 2008); Michael S. Barr,
Detroit Area Study on Financial Services: What? Why? How?, Law Quadrangle Notes 48(1), 72-77 (Summer
2005), available ar http//wwwpersonal.umich.edu/~msbarr/2005_Law_Quad_Notes
Detroit_Area_Study_on_Financial_Services.pdf; Joseph Lupton & Frank Stafford, Five Years Older: Much Richer
or Deeper in Debt?, INST FOR SOCIAL RESEARCH (Jan. 2000), gvailable ar
http://psidonline.isr.umich.edu/Publications/Papers/Five YearsOlder.pdf.




152

* MANN, sypra note 4, at 61 (“The problem with survey data, however, is that they are likely to be inaccurate for
families that do not understand the significance of the amounts that they are spending and borrowing.”).

* Federal Reserve Board, About the Survey of Consumer Finances,

http:/rwww federalreserve. gov/pubs/oss/oss2/about.html.

6 Arthur B. Kennickell, Currents and Undercurrents: Changes in the Distribution of Wealth, 1989-2004, FEDERAL
RESERVE BOARD (Jan. 2006}, available at

http:/fwww federalreserve.gov/pubs/oss/oss2/papers/concentration.2004.5 pdf; lan Domowitz & Robert 1. Sartain,
Determinants of the Consumer Bankruptcy Decision, 54 J. Fin. 403 (1999); Jennifer Wheary & Tamara Draut, Who
Pays?: The Winners and Losers of Credit Card Deregrlation, DEMOS: A NETWORK FOR IDEAS & ACTION 2 (2007),
available at http://www.demos.org/pubs/whopays_web.pdf.

* MANN, supra note 4, at 61 (“{A] study by an independent research organization found that data from the SCF
appear to understate credit card receivables by about 25%.7).

“% In a recent example, several mortgage servicers declined to provide data on loss mitigation activity to the
Foreclosure Prevention Working Group of state attorneys general, saying that they were acting on the advice or
direction of the Office of the Comptroller of the Cursrency to refuse to provide data. See Ruth Simon, States Say
Mortgage Companies Fall Short on Loan Modification, WALL S1. 1, D3 (Feb. 7, 2008).

* The primary federal regulator could be the Federal Deposit Insurance Corporation, the Federal Reserve, the Office
of the Comptroller of the Currency, the Office of Thrift Supervision, the Federal Trade Commission, or the National
Credit Union Administration. See Fed’l Trade Comm’n, Choosing and Using Credit Cards, available at
http://www.ftc.gov/bep/conline/pubs/credit/choose.shtm (listing agencies with jurisdiction over credit cards).
 MANN, supra note 4, at 261 n.35 (*We have little empirical data about the operation of the card system in the
United States. The regulatory authorities in other countries (Australia and the United Kingdom in particular) have
considerably more accurate historical and current information about payment systems than we have in the United
States.”).

‘:‘ H.R. 5244, 110th Cong. § S{1)(B) (2008).

* pd.,

3 ¢f, Adam Levitin, A% Bur Aceurate: A Critique of the American Bankers Association's Study on Credit Card
Regulation (2007) available at http://ssm.com/abstract=1029191, with Jonathan M. Orszag & Susan H. Manning,
An Economic Assessment of Regulating Credit Card Fees and Interest Rates (commissioned by American Bankers
Ass’n) {2007), available at hitp://www.aba.com/aba/documents/press/regulating_creditcard_fees_interest_rates
92507.pdf.

** Additionally, the bill would permit the Board to colfect “any other information related to interest rates, fees, or
?sther charges that the Board deems of interest.” H.R. 5244, 110th Cong. § 5(1){B) (2008).

K,

MR, 5244, 110th Cong. § S(1)(B) (2008).

3T MANN, supra note 4, at 120.

®HR. 5244, 110th Cong. (2008).

¥ Mark Furletti, Credit Card Pricing Developments and Their Disclosure, FEDERAL RESERVE BANK OF
PHILADELPHIA, Jan. 2003, available ar
hitp:/Awww.philadelphiafed.org/pee/papers/2003/CreditCardPricing_012003.pdf.

0 MANN, supra note 4, at 23 fig 2.2,

& Katherine Porter, The Debt Dilemma, 106 MICH. L. Rev. 1167, 1189 (2008) (arguing that agencies charged with
regulating credit cards cannot intelligently evaluate the utility and safety of credit cards if they do not have
meaningful knowledge of how those products are used).

&2 Testimony of James A. Huizinga, 2 at Improving Credit Card Consumer Protection: Recent Industry and
Regulatory Initiatives: Hearing Before the Subcomm. on Financial Institutions and Consumer Credit of the
Comumittee on Financial Services, 110th Cong. 2 (2007) (“I think it is critically important that, for the most part, the
proposal avoids price controls and similar restrictions. Price controls seldom work.”).




153

HARVARD LAW SCHOOL
CAMBRIDGE, MASSACHUSETTS

FLIZABETH WARREN
LEC GOTTLIEB PROFES

ProNE: (617) 495- 3101
SOR OF LAw FAX: (617) 496- 4880
EWARREN{@LAW.HARVARD EDU

Testimony of

Elizabeth Warren
Leo Gottlieb Professor of Law
Harvard Law School

Before the
Sub-Committee on Financial Institutions and Consumer Credit
Of the Committee on Financial Services
of the United States House of Representatives

Hearing: The Credit Cardholders’ Bill of Rights:
New Protections for Consumers

March 13, 2008

Credit Card Practices that Undermine Consumer Safety

Thank you for the opportunity to join this discussion about H.R. 5244 and credit cards.’

We are here today to consider modest changes to the rules governing credit cards.
Ironically, we are here to discuss banning practices that many responsible lenders have
already renounced. As a result, much of this discussion is about ensuring that banks that
claim to embrace clean practices are, in fact, following their own promises. It is also
about ensuring that the most shameless creditors do not engage in practices that both
borrowers and lenders have agreed are unfair.
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We are not here to regulate credit cards. This is not a hearing to discuss interest rate caps,
fee regulation or any restraint on {ree and competitive markets.

Instead, this is a hearing about the kinds of tricks and traps that undermine a competitive
market. Markets in which customers are bound to terms to which they did not agree, are
not free and competitive. Markets in which the terms of an agreement are not revealed
until after the customer signs on, are not free and competitive. Markets that permit traps
concealed in unreadable jargon, are not free and competitive.

For too long, the most aggressive credit card issuers have had a free rein to craft new
terms to ensnare unsuspecting eustomers. In the absence of baseline rules such as those
proposed in H.R. 5244, some credit card issuers have boosted profits by developing new
terms that are unfair, often devious, and sometimes legally deceptive. This is a hearing
about banning those practices to ensure real freedom and competition in the credit card
market.

The events of recent months remind us that we are all in credit markets together.
Customers and lenders of all stripes are affected by the lending and borrowing habits of
everyone else. Without careful regulation to support prudent lending, the risk increases
that a credit card bubble will further destabilize both families and the larger economy.

The Proposals
Billing Practices

To prepare for the hearing this morning, 1 read an entire credit card agreement in full
before coming here. 1 could not find any clear information about billing practices, other
than the due date and a promise of a grace period. There was certainly no mention in the
agreement of universal default, double-cycle billing, or other such practice. But those
billing practices can produce substantial revenues for some aggressive lenders. H.R.
5244 stops the scams. The bill

bans due date tricks

bans double-cycle billing

bans imposition of repeated fees for a single over-limit violation

requires pro-rata allocation of payments when customers have loans at different
interest rates

These are modest changes that end practices that, quite frankly, serve no purpose except
to mislead customers. Practices that would be banned, such as requiring payment before
noen or using fine print to shorten the due date for long-time customers, are deceptions,
not legitimate business practices. They should not be permitted. The same is true about
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double-cycle billing, which is used to collect interest on money that the customer has
already repaid.

Creditors are hard-pressed to defend these practices. In fact, several major credit card
issuers have announced that they will drop practices such as double-cycie billing and
unlimited penalties for over-limit violations. These issuers are on record stating that their
customers should not be treated this way. They should be commended. They also show
us that the changes proposed here should not be controversial.

Violations of Basic Contract Law

Other amendments are designed to curb violations of the basic principles of contract law,
principles that we have taught at Harvard Law School and other law schools around the
country for decades. They include:

Eliminating universal default and any-time, any-reason re-pricing

Requiring advance notice of rate increases

Giving consumers a chance to read the card terms before the card is issued
Making sure that terms such as “fixed rate” and “prime rate” carry their ordinary,
plain English meaning

« Limiting the issuer’s ability to change the credit limits without the consent of the
customer

e ® @& @

Contract law is based on the consent of hoth parties. When one party attempts to reserve
to itself the right to change prices or terms unilaterally—without the consent of the other
party—the contract is deemed illusory and neither party can enforce it. No party can
meaningfully consent to terms that did not exist when the contract was formed or to terms
that were not revealed until later. Yet some credit card issuers routinely use written
agreements that violate these foundational principles of contract law.

Once again, credit card issuers are hard-pressed to defend these practices. Some won’t
even try. When card issuers take advantage of contract terms they inserted in order to
bind consumers, but refuse to bind themselves to the same agreement, they engage in the
kind of heads-I-win-tails-you-lose game that contract law has banned for more than two
centuries. Restoring the basic principles of contract law to credit card transactions is an
important step toward restoring integrity and competition to the credit card market.

FEncouraging Customers to Meet their Obligations

Finally, one of the proposals involves a practice that aims toward helping more customers
meet their financial obligations and avoid default. This proposal benefits both consumers
and the credit industry. It involves giving consumers a clear path to financial
rehabilitation
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This is an important measure to strengthen both the credit card industry and our national
economy. When consumers fall behind on their credit card payments, the result is an
increase in their fees and interest rates, but their mounting debt also affects the
consumner’s family, other creditors who are doing business with the consumer, merchants
who hope to sell to the consumer, and the employer who needs the consumer to
concentrate on work matters. A weakened consumer has trouble meeting all of these
obligations.

No one is helped when consumers in financial trouble cannot recover their financial
footing. Giving the customer a clear path to financial rehabilitation is good not only for
the customer, but also for everyone who relies on the financial health of that customer.

Credit Card Reform in a Time of Economic  Uncertainty

The crisis in the subprime mortgage market has served as a bitter rerinder of what can
happen when lending terms are not transparent. When lenders are careless in screening
their customers and when customers are unable to evaluate fully the risks associated with
borrowing, especially without meaningful government oversight, the result is a series of
risky loans, raising the specter of mass defaults and economie upheaval.

Dramatic and sustained weakness in consumer confidence and consumer spending make
it imperative that Congress act to build confidence in credit card products. Financial
markets need to be reassured that the lending on which the U.S. economy is based have
been made prudently and are likely to be repaid. In a time of national economic
turbulence, the credit card market should be a pillar of stability, not a shell game based on
tricking consumers into spending more than they had intended.

Tricks, Traps and Bank Profitability

Some credit card contracts have become a dangerous thicket of tricks and traps. Part of
the problem is that disclosure has become a way to obfuscate rather than to inform. In the
early 1980s, the typical credit card contract was a page long; by the early 2000s, that
contract had grown to more than 30 pages of incomprehensible text.? The additional
language was designed in large part to add unexpected—and unreadable—language that
favors the card companies. In a recent memo aimed at bank executives, a Vice President
of the consulting firm Booz Allen Hamilton observed that most bank products are “too
complex for the average consumer to understand.™ That is an impressive understatement.

For an example of a trick hidden in a credit card, I turned to a mailing from a prominent
credit card company. To determine the interest rate the card would carry, the customer
would have to wade through a discussion referencing unfamiliar terms such as “LIBOR”
and “Cash Equivalent Transactions.” But even the most diligent reader would labor in
vain. After 47 lines of almost incomprehensible text about various rates, the fine print
concludes, “We reserve the right to change the terms at any time for any reason.”*
Evidently, all that convoluted language was there only to obscure the bottom line: The
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company will charge whatever it wants. In effect, lenders won’t be bound by any term or
price that becomes inconvenient for them, but they will expect their customers to be
bound by whatever terms the lenders want to enforce—and will count on the courts to
back them up.

Bankcard issuers generated record-breaking revenues in 2006, the latest year for which
data are available. All-purpose cards generated $115 billion in revenues in 2006, up from
$110 billion the year before.” Profits were a handsome $18.4 billion, a 45% jump from
the year before.

The breakdown in card income shows that most money comes from those customers who
cannot pay in full each month.”

Interest $75.15MM
Interchange 22.18MM
Penalty fees 6.44MM
Cash advance fees 5.65MM
Annual fees 4.00MM
Enhancements 0.92MM

There is, of course, no breakdown in the interest and fee categories to explain how much
of the industry revenue came from raising interest rates on customers who were making
all their payments in full and on time or how much came from charges based on double-
cycle billing for debt that had already been paid. But it is possible to gain some sense of
the need for such tricks and traps by noting the mumber of highly profitable card issuers
that have publicly renounced such practices.

e Bank of America has testified before this committee that it has never engaged in
universal default. The company’s credit card profits nonetheless continue to grow.

e Capital One has testified before this committec that it does not engage in
universal default.® The company’s credit card profits nonetheless continue to
grow.

s Citibank has testified before this committee that it would ban universal default
practices during the time a credit card was outstanding.” The company’s credit
card profits nonetheless continue to grow.

e I.P. Morgan Chase announced that it will stop all universal defaults.'” The
company’s credit card profits nonetheless continue to grow.

This summer, Money Magazine observed: “Since last March, none of the five major
issuers, which control 80% of the market, officially practiced universal default.”!

With so many card issuers abandoning universal default, it is difficuit to claim that such
clauses are essential for profitability. But why is it necessary to ban the practice? This is
a little like asking why it is necessary to ban toxic dumping if most companies don’t do i,
The simple answer is that banning the practice makes sure that a minority of card issuers
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do not burn consumers with these practices. Discover is perhaps the most prominent of
several lenders that still refuse to abandon this exploitative practice, despite the fact that
their competitors remain quite profitable without this source of revenue.

H.R. 5244 is also important because it puts the force of law behind the pledges of Bank
of America, Capital One, Citibank, and Chase. As it stands, nothing prevents these
companies from quietly changing their policies. Consumers deserve better protection
than the occasional benevolence of America’s largest lenders.

While universal default has attracted the most attention, there are other practices that do
not grab headlines, but that slice into customers’ pocketbooks. Even here, major issuers
have already abandoned some of the worst practices.

* Bank of America has testificd before this committee that it has never engaged in
double-cycle billing. It also limits the number of consecutive over-limit fees to
three.

e Senator Coleman announced in hearings last year that Chase had agreed to
“climinate the odious practice known as double-cycle billing.”'? The Senator also
said that Chase would not impose more than three over-limit fees per event.

e Capital One has testified before this committee that it does not engage in double-
cycle billing, and that it has eliminated billing practices that would impose high
interest rates when a customer is only a day late in paying. '’

These companies may have abandoned other sharp practices as well, and they are to be
commended. Their competitors may also have renounced double-cycle billing or repeat
over-limit fees, but such information is not readily available. We know about these
practices only because Congressional committees, led by Congresswoman Maloney and
others, have asked. Otherwise, customers remain in the dark about such practices. So
long as that is so, the market will not work. The only hope for restoring a competitive
market that provides transparency to consumers is to send a clear signal that these
disreputable stratagems have no place in the American financial system. Passing FLR.
5244 is an obvious way to end some of the most obvious forms of exploitation of
consumers while maintaining the vibrancy of the American credit industry.

Economic Stimulus and Credif Cards

Money siphoned off in devious billing practices and hidden fees is money not spent on
goods and services in this economy. Credit card debt now consumes a sizeable portion of
a family’s income, leaving families with less to spend elsewhere. Current data show an
average of 9.2% of families’ disposable income is taken up by credit card debt, money
that is not used to purchase goods and services that can bolster the U.S. economy. '

It 1s wromic that Congress would pass a huge stimulus package, committing billions of
dollars of taxpayer money to families in the hope that they will spend it on goods and
services to give the economy a much-needed lift. If, instead, that money goes to paying
interest on outstanding debts, the stimulus will fall flat. But Congress has other tools at
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its disposal beyond spending taxpayer dollars. Families would have more to spend if
they did not lose money to credit card issues through traps.

For a more detailed explanation of this phenomenon, I commend your attention to the
work of my co-panelist, Professor Adam Levitin. He explains the larger economic
impact of even small dollar differences that are multiplied by millions and millions of
transactions.”” H.R. 5244 gives Congress a chance to help strengthen the economy by
strengthening family budgets.

Regulation and Credit Bubbles

As experience in the subprime market has taught us, so painfully, when lenders can
increase their profits by promoting tricky products, they will make more loans with less
regard for the customers’ ability to repay them. At the margins, some loans will be made
that should never have been approved. For a short time, this reckless lending looks like
good news to the borrower who got money that he would not have otherwise obtained
and to the lender that generates an extra profit on the loan and packages the debt for re-
sale.

But the good news is always followed by bad news. Inflating lending through tricks and
traps is classic bubble activity—artificially driving up the number and dollar amount of
loans. Over time, a large fraction of the people who receive these loans will default on
them. When they do, the bubble bursts.

Credit card activity is no longer funded exclusively by bank deposits and capital reserves.
Instead, like mortgage loans, credit card receivables are passed along into securitized
pools. Currently about 60% of all credit card debt is held in securitized pools, such as
special purpose entities (SPEs in the parlance of the trade). ' These debts are then moved
off the card issuers’ balance shecets so that they no long require capital reserves—and so
that they are no longer so visible either to regulators or investors, let alone to consumers.

As the mortgage crisis has also taught us, the consequences of an exploding credit bubble
are not confined exclusively to those who engaged in imprudent lending and borrowing.
Instead, when a consumer fails financially, all of the people who do business with that
person are also in jeopardy. Other, more prudent credit card issuers are not paid.
Doctors” bills and dentists” bills go unpaid. Car loans break down. There is less money
to pay rents and mortgages. Defaults and bankrupteies will not discriminate between
prudent and imprudent lenders, and so thousands of responsible loans will become
collateral damage of the easy money epidemic.

There are no publicly-available data documenting the magnitude of each of the particular
practices identified in H.R. 5244. If they arc rarely used, then the current markets are
secure. Of course, if they are rarely used, then there will be little impact on the industry if
they are eliminated entirely. H.R. 5244 will serve the valuable purpose of ending these
pernicious practices before they spread.
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If, however, the practices identified in H.R. 5244 are widespread, then it is imperative
they be eliminated before they precipitate a financial crisis. Families cannot bear the
strain of losing money to credit card tricks, and responsible lenders should not be forced
to compete with those who are willing to boest their profits by taking advantage of
customers. Given the current vulnerabilities of the national economy, a second credit
crisis would almost certainly plunge us into a deeper and even more severe recession.

Who Get Hurts When Credit Card Markets Don’t Work?

Credit cards are everywhere. As of 2004, the Survey of Consumer Finance documented
that three-fourths (74.9%) of all houscholds held at least one credit card, and 58% of
those with credit cards carried balances.!” In other words, about 43.5% of all houscholds
in the US carry a balance on their credit cards. For those who carry debt, the average
debt per household in 2006 was reported as an astonishing $8.467." Since then, debt has
continued to grow. A household earning the median income would have to turn over
every paycheck for nearly three months to pay that bill. ¥ Of course, they would have to
find a way to stop eating, stop paying rent, stop driving to work, stop making car
payments, and, most importantly, stop the interest from continuing to accumulate on their
debt loads.

The publicly-available data are aggregated, which means that it is not possible to identify
particular lenders or particular practices. Many subtle and not-so-subtle ways of taking
advantage of vulnerable groups can be covered up by combining data from multiple
sources. Even so, the aggregated data reveal some deeply troubling trends.*®

s Single women are nearly twice as likely to be paying penalty rates of interest as
single men.

e African-American and Latino card holders who carry balances are more likely to
be paying interest rates above 20% than are their white counterparts.

e Families with incomes in the bottom 40% are twice as likely to be paying penalty
interest rates as families in the top 40%.

The cumulative effects of lower eamings and fewer accumulated assets leave many
Americans vulnerable to the exploitative practices of credit card companies. Unlike those
with more resources, they cannot always shrug off late fees or higher interest rates,
paying them with no real effect on their financial security.

Nearly half of all credit-card holders missed payments in 2006 (the latest year for which
data are available).”! This makes them obvious targets for the most aggressive and unfair
tactics. Sending in a payment that arrives one day late costs a family an average of $28,
even though the cost to the conmpany of a late payment can be measured in pennies.”
More importantly, a single late payment can trigger a rise in interest rates on that card
and on other outstanding cards that will make it far more difficult for the family to get
any of its debts paid.
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Anxiety has become a constant companion for Americans struggling with debt. Today
about one in every seven families is dealing with a debt collector.” Forty percent of
families worry whether they can make all their payments every month.?* An additional
2.1 million familics missed at least one mortgage payment.” In 2006, a then-record 1.3
million families received foreclosure notices, followed by another 2.2 million families
who were in foreclosure in 2007.%° One in five Americans is losing hope, saying that
even whez}7 they don’t count their mortgages, they expect to die still owing money to their
creditors.”

What will happen to these families? Since 2000, families have filed nearly 10 million
petitions for bankruptey. In 2005, the National Opinion Research Council asked families
about negative life events: the death of a child and being forced to live on the street or in
a shelter topped the list, but filing for bankruptcy ranked close behind, more serious than
the death of a close friend or separating from a spouse.® Of those who file for
bankruptcy, 85 percent struggle to hide the fact from families, friends, or neighbors.?

Some Americans believe that their neighbors are drowning in debt because they spend
and borrow recklessly-—and there can be no doubt that some portion of the credit crisis 1s
the result of foolishness and profligacy. But that is not the whole stery. Lenders have
deliberately built tricks and traps into some credit products so they can ensnare families
in a cycle of high-cost debt. With H.R. 5244, Congress has an opportunity to eliminate
some of the most harmful practices.

Making Markets Work

Americans are justifiably angry about how they are treated by their credit card issuers. In
2007, 11,427 people filed complaints with the Office of the Comptroller of the Currency,
which oversees only the subset of credit cards that are issued by federally chartered banks.
Last summer, when the Federal Reserve opened its website for public comments on its
proposal that lenders give 45-day notice before increasing interest rates, more than 2,500
consumers wrote in to support the rule change.

Lenders employ thousands of lawyers, lobbyists, marketing ad agencies, statisticians, and
business strategists to help them increase profits. In a rapidly changing market, customers
need some basic protection to be certain that the products they buy meet minimum safety
standards. Personal responsibility will always play a critical role in dealing with credit
cards, but no family should be brought low by tricks and traps designed to prey on the
unwary.

Creating safer marketplaces begins with making certain that the financial instraments on
which we depend are fair to consumers and sustainable over the long term. Terms hidden
in the fine print or obscured with incomprchensible language, reservation of all power to
the seller with nothing left for the buyer, and similar legally-sanctioned confidence games
have no place in a well-functioning market.
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Congresswoman Maloney and Chairman Frank have taken an important first step toward
ending the practices that put families and markets at risk. They deserve our support and
our thanks.
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NSBA'

National Small Business Assoclanon”

March 11, 2008

The Honorable Carolyn Maloney
United States House of Representatives
2331 Raybumn Office Building
Washington, D.C. 20510

Dear Representative Maloney:

The National Small Business Association is pleased to support H.R. 5244, the Credit
Cardholders’ Bill of Rights. Reaching 150,000 small-business owners across the nation, NSBA
is the country’s oldest small-business advocacy organization.

Credit cards are critical to America’s small businesses. Many small and startup businesses lack
the assets necessary for traditional bank loans, and on-going bank consolidation and the increased
usage of personal credit ratings for business owners have resulted in fewer community and
character-based loans. In turn, small businesses increasingly are obtaining vital business capital
from credit cards.

In a nationwide NSBA survey, 44 percent of small- and mid- sized business owners identified
credit cards as a source of financing that their company had used in the previous 12 months—
more than any other source of financing, including business earnings. Although they are
increasingly turning to credit cards for financing, more than half of small businesses report that
the terms of their credit cards are worsening. This is not good news for America’s economy,
which is heavily reliant on a robust and thriving small-business community.

To this end, NSBA supports credit-card reform. For far too long, the credit-card industry has been
allowed to engage in acts in direct violation of free-market capitalism and fundamental fairness. It
is time to curtail or prohibit the more egregious examples of these practices.

Congress must remain vigilant, however, of any unintended consequences arising from efforts to
reform the practices of the credit-card industry. Any enacted legislation must be carefully
constructed and meticulously monitored to avoid further restricting small businesses’ access to
capital. For instance, proposals to require cardholders to demonstrate proof of income would be
highly detrimental to aspiring entrepreneurs.

NSBA strongly encourages Congress and the administration to fully support small businesscs as
the true centers of growth in the U.S. economy and take the lead in ensuring that injurious credit-
card practices are not inhibiting small-business growth and harming Ameriea’s economy. NSBA
applauds you for your leadership on this vital issue and for recognizing the important connection
between needed credit-card reform and the essential role small business plays in the U.S.
economy.

Sincerely,
T

Todd O. McCracken
President

1156 15th St., N.W, + Suite 1100 « Washington, D.C. 20005-1735 » 202.293.8830 « Fax: 202.872.8543 « www.nsba.biz
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CREDIT CARDS

Increased Complexity in Rates and Fees
Heightens Need for More Effective
Disclosures to Consumers

What GAO Found

Originally having fixed interest rates around 20 percent and few fees,
popular credit cards now feature a variety of interest rates and other fees,
including penalties for making late payments that have increased to as high
as $39 per occurrence and interest rates of over 30 percent for cardholders
who pay late or exceed a credif limit. Issuers explained that these practices
represent risk-based pricing that allows them to offer cards with lower costs
to less risky cardholders while providing cards to riskier consumers who
might otherwise be unable to obtain such credit. Although costs can vary
significantly, many cardholders now appear to have cards with lower
interest rates than those offered in the past; data from the top six issuers
reported to GAO indicate that, in 2005, about 80 percent of their accounts
were assessed interest rates of less than 20 percent, with over 40 percent
having rates below 15 percent. The issuers also reported that 35 percent of
their active U.S. accounts were assessed late fees and 13 percent were
assessed over-limit fees in 2005.

Although issuers must disclose information intended to help consumers
compare card costs, disclosures by the Jargest issuers have various
weaknesses that reduced consumers’ ability to use and understand them.
According to a usability expert’s review, disclosures from the largest credit
card issuers were often written well above the eighth-grade level at which
about half of U.S. adults read. Contrary to usability and readability best
practices, the disclosures buried important information in text, failed to
group and label related material, and used small typefaces. Perhaps as a
result, cardholders that the expert tested often had difficulty using the
disclosures to find and understand key rates or terms applicable fo the
cards. Similarly, GAO's inferviews with 112 cardholders indicated that many
failed to understand key aspects of their cards, including when they would
be charged for late payments or what actions could cause issuers to raise
rates. These weaknesses may arise from issuers drafting disclosures to
avoid lawsuits, and from federal regulations that highlight less relevant
information and are not well suited for presenting the complex rates or
terms that cards currvently feature. Although the Federal Reserve has started
to obtain consumer input, its staff recognizes the challenge of designing
disclosures that include all key information in a clear manner,

Although penalty charges reduce the funds available to repay cardholders’
debts, their role in contributing to bankruptcies was not clear. The six
largest issuers reported that unpaid interest and fees represented about 10
percent of the balances owed by bankrupt cardholders, but were unable to
provide data on penalty charges these cardholders paid prior to filing for
bankruptcy. Although revenues from penalty interest and fees have
increased, profits of the largest issuers have been stable in recent years.
GAO analysis indicates that while the majority of issuer revenues came from
inferest charges, the portion attributable to penalty rates has grown.

United States Governmeni Accountability Office
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United States Govermment Accountability Office
Washington, D.C. 20548

September 12, 2006

The Honorable Carl Levin

Ranking Minority Member

Permanent Subcomuittee on Investigations

Committee on Homeland Security and Governmental Affairs
United States Senate

Dear Senator Levin:

Over the past 25 years, the prevalence and use of credit cards in the United
States has grown dramatically. Between 1980 and 2005, the amount that
V.S, consumers charged to their cards grew from an estimated $69 billion
per year to more than $1.8 tritlion, according to one firm that analyzes the
card industry.’ This firm also reports that the number of U.S. credit cards
issued to consumers now exceeds 691 million. The increased use of credit
cards has contributed to an expansion in household debt, which grew from
$59 billion in 1980 to roughly $830 billion by the end of 2005.% The Board of
Governors of the Federal Reserve System (Federal Reserve) estimates that
in 2004, the average American household owed about $2,200 in credit card
debt, up from about $1,000 in 1992.%

Generally, a consumer’s cost of using a credit card is determined by the
terrs and conditions applicable to the card--such as the interest rate(s),
minimum payment amounts, and payment schedules, which are typically
presented in a written cardmember agreement-—and how a consumer uses

'CardWeb,com, Inc., an online publisher of information about the payment card industry.

“Based on data from the Federal Reserve Board’s monthly (.19 release on consuruer credit.
T addition to credit card debt, the Federal Reserve also categorizes overdraft lines of credit
as revolving consumer debt (an overdraft fine of credit loan a consuier obtains from a
bank to cover the amount of potential overdrafts or withdrawals from a checking account in
amounts greater than the balance available in the account). Mortgage debt is not captured in
these data.

"B.K. Bucks, A.B. Kennickell, and K.B. Moore, "Recent (‘hdn«m U8, }'amﬂv l‘ nances:
Evidence from the ()0[ d.nd 2004 Nm ¥ 0(( or
March 22, 2006. Ak
from 1989 to 1982 qu(k‘m‘c fmm 11\(‘ Qurvov nf (‘or sumer Yman( 08,
Bulletin, October 1994, Adjusted for inflation, credit card debt in 1992 was $1,208 mr the
average American household.
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a card.! The Federal Reserve, under the Truth in Lending Act (TILA), is
responsible for creating and enforcing requirements relating to the
disclosure of terms and conditions of consumer credit, including those
applicable to credit cards.® The regulation that implements TILA's
requirements is the Federal Reserve’s Regulation Z.5 As credit card use and
debt have grown, representatives of consumer groups and issuers have
questioned the extent to which consumers understand their credit card
terms and conditions, including issuers’ practices that—even if permitted
under applicable terms and conditions—could increase consumers’ costs
of using credit cards. These practices include the application of fees or
relatively high penalty interest rates if cardholders pay late or exceed credit
limits, Issuers also can allocate customers’ payments among different
components of their outstanding balances in ways that maximize total
interest charges. Although card issuers have argued that these practices are
appropriate because they compensate for the greater risks posed by
cardholders who make late payments or exhibit other risky behaviors,
consumer groups say that the fees and practices are harmful to the
financial condition of many cardholders and that card issuers use them to
denerate profits.

You requested that we review a number of issues related to credit card fees
and practices, specifically of the largest issuers of credit cards in the
United States. This report discusses (1) how the interest, fees, and other
practices that affect the pricing structure of cards from the largest U.S.
issuers have evolved and cardholders’ experiences under these pricing
structures in recent years; (2) how effectively the issuers disclose the
pricing structures of cards to their cardholders (3) whether credit card debt
and penalty interest and fees contribute to cardholder bankruptcies; and
{4) the extent to which penalty interest and tees contribute to the revenues
and profitability of issuers’ credit card operations.

To identify the pricing structures of cards—including their interest rates,
fees, and other practices—we analyzed the cardmember agreements, as

“We recently reported on mini 3 disclosure requirements. See GAQ, Credit
Cards: Customized Minimum Payment Disclosures Would Provide More Information to
Consumers, but Impact Cowuld Vary, GAO-06434 (Washington, D.C.: Apr. 21, 20063,

“Pub. L. No. 90-321, Title I, 82 Stat. 146 (1968) {codified as amended at 15 U.S.C. §§ 1601-
1666).

‘Regutation Z is codified at 12 CER. Part 226,
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well as materials used by the six largest issuers as of December 31, 2004,
for 28 popular cards used to solicit new credit card customers from 2003
through 2005.” To determine the extent to which these issuers’ cardholders
were assessed interest and fees, we obtained data from each of the six
largest issuers about their cardholder accounts and their operations. To
protect each issuer’s proprietary information, a third-party organization,
engaged by counsel to the issuers, aggregated these data and then provided
the results to us. Although the six largest issuers whose accounts were
included in this survey and whose cards we reviewed may include some
subprime accounts, we did not include information in this report relating to
cards offered by credit card issuers that engage primarily in subprime
lending® To assess the effectiveness of the disclosures that issuers provide
to cardholders in terms of their usability or readability, we contracted with
a consulting firra that specializes in assessing the readability and usability
of written and other materials to analyze a representative selection of the
largest issuers’ cardmember agreements and solicitation materials,
including direct mail applications and letters, used for opening an account
(in total, the solicitation materials for four cards and cardmember
agreements for the same four cards).” The consulting firm compared these
materials to recognized industry guidelines for readability and presentation
and conducted testing to assess how well cardholders could use the
materials to identify and understand information about these credit cards.
While the materials used for the readability and usability assessments
appeared to be typical of the large issuers’ disclosures, the results cannot
be generalized to materials that were not reviewed. We also conducted
structured interviews to learn about the card-using behavior and
knowledge of various credit card terms and conditions of 112 consumers
reeruited by a market research organization to represent a range of adult
income and education levels. IHowever, our sample of cardholders was too

“These issuers’ accounts (()miimtc almml ‘%(7 perc om o!’ (redix (drd Iemiin" in che Unilvd

MBNA Amoru (1 Bauk N.. A [ a()lldl <)no B(mk, :mdl S
Services. In providing us with materials for the most popular credit mrds tl\oso
determined which of their cards qualified as popular araong all cards in their portfolios.

fers to extending credit Lo borrowers who exhibit

charact cs indicating a significantly higher risk of default than traditionad bank lending
customers. Such issuers could have pricing structures and other terms significantly
different from those of the popular cards offered by the top issuers.

*Suby umo londxm, generally re
D!

“Regulation Z defines a “solicitation” as an offer (written or oral) by the card issuer to open
2 credit or charge card account that dees not require the consumer to complete an
application. 12 C.ER. § 226 5a(a)(1).
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small to be statistically representative of all cardholders, thus the results of
our interviews cannot be generalized to the population of all U.S.
cardholders. We also reviewed comment letters submitted to the Federal
Reserve in response to its comprehensive review of Regulation Z's open-
end credit rules, including rules pertaining to credit card disclosures.” To
determine the extent to which credit card debt and penalty interest and
fees contributed to cardholder bankruptcies, we analyzed studies, reports,
and bank regulatory data relating to credit card debt and consumer
bankruptcies, as well as information reported to us as part of the data
request to the six largest issuers. To determine the extent to which penalty
interest and fees contributes to card issuers’ revenues and profitability, we
analyzed publicly available sources of revenue and profitability data for
card issuers, including information included in reports filed with the
Securities and Exchange Commission and bank regulatory reports, in
addition to information reported to us as part of the data request to the six
largest issuers.” In addition, we spoke with representatives of other U.S.
hanks that are large credit card issuers, as well as representatives of
consumer groups, industry associations, academics, organizations that
collect and analyze information on the credit card industry, and federal
banking regulators. We also reviewed research reports and academic
studies of the credit card industry.

We conducted our work from June 2005 to September 2006 in Boston;
Chicago; Charlotte, North Caroling; New York City; San Francisco;
Wibmington, Delaware; and Washington, D.C., in accordance with generally
accepied governinent anditing standards. Appendix I describes the
objectives, scope, and methodology of our review in more detail.

Results in Brief

Since about 1990, the pricing structures of credit cards have evolved to
encompass a greater variety of interest rates and fees that can increase

"See Truth in Lending, 69 Fed. Reg. 70825 (advanced notice of proposed rilemaking,
published Dee. 8, 2004). “Open-end credit” means conswmer credit extended by a creditor
undder a plan in which: (1) the creditor reasonably conteraplates repeated transactions, (i)
the creditor may impose a finance charge from time to tirae on an outstanding unpaid
balance and (1) the amount of eredit that may be extended to the consumer is generally
made available to the extent that any outstanding balance is repaid. 12 C.FR. § 226.2(2)(20).

HAlthough we had previously been provided comprehensive data from Visa International on
credit industry revenues and profits for a past report on credit card issues, we were unable
1o obtain these data for this report.
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cardholder’s costs; however, cardholders generally are assessed lower
interest rates than those that prevailed in the past, and most have not been
assessed penalty fees. For many years after being introduced, ¢credit cards
generally charged fixed single rates of interest of around 20 percent, had
few fees, and were offered only to consumers with high credit standing.
After 1990, card issuers began to introduce cards with a greater variety of
interest rates and fees, and the amounts that cardholders can be charged
have been growing. For example, cur analysis of 28 popular cards and
other information indicates that cardholders could be charged

= up to three different interest rates for different transactions, such as one
rate for purchases and another for cash advances, with rates for
purchases that ranged from about 8 percent to about 19 percent;

e penalty Tees for certain cardholder actions, such as making a late
payment (an average of almost $34 in 2005, up from an average of about
$13in 1995) or exceeding a credit limit (an average of about $31 in 2005,
up front about $13 in 1995); and

a higher interest rate~—some charging over 30 percent—as a penalty for
exhibiting riskier behavior, such as paying late.

Although consumer groups and others have criticized these fees and other
practices, issuers point out that the costs to use a card can now vary
according to the risk posed by the cardholder, which allows issuers to offer
credit with lower costs to less-risky cardholders and credit to consumers
with lower credit standing, who likely would have not have received a
credit card in the past. Although cardholder costs can vary significantly in
this new environment, many cardholders now appear to have cards with
interest rates less than the 20 percent rate that most cards charged prior to
1990. Data reported by the top six issuers indicate that, in 2005, about 80
percent of their active U.S. accounts were assessed interest rates of less
than 20 percent—with more than 40 percent having rates of 15 percent or
less.” Furthermore, almost half of the active accounts paid little or na
interest because the cardholder generally paid the balance in fuil. The
issuers also reported that, in 2005, 36 percent of their active U.S. accounts
were assessed late fees and 13 percent were assessed overlimit fees.

¥For purposes of this report, active accounts refer to accounts of the top six issuers that
had had a debit or credit posted to them by December 31 in 2003, 2004, and 2005.
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Although credit card issuers are required to provide cardholders with
information aimed at facilitating informed use of credit and enhancing
consumers’ ability to compare the costs and terms of credif, we found that
these disclosures have serious weaknesses that likely reduced consumers’
ability to understand the costs of using credit cards. Because the pricing of
credit cards, including interest rates and fees, is not generally subject to
federal regulation, the disclosures required under TILA and Regulation Z
are the primary means under federal law for protecting consumers against
inaccurate and unfair credit card practices.” However, the assessment by
our usability consultant found that the disclosures in the customer
solicitation materials and cardmember agreements provided by four of the
largest credit card issuers were too complicated for many consumers to
understand. For example, although about half of adults in the United States
read at or below the eighth-grade level, most of the credit card materials
were written at a tenth- to twelfth-grade Ievel. In addition, the required
disclosures often were poorly organized, burying important information in
text or scattering information about a single topic in numerous places. The
design of the disclosures often made them hard to read, with large amounts
of text in small, condensed typefaces and poor, ineffective headings to
distinguish important topics from the surrounding text. Perhaps as a result
of these weaknesses, the cardholders tested by the consultant often had
difficulty using these disclosures to locate and understand key rates or
terms applicable to the cards. Similarly, our interviews with 112
cardholders indicated that many failed to understand key terms or
conditions that could affect their costs, including when they would be
charged for late payments or what actions could cause issuers to raise
rates. The disclosure materials that consumers found so difficult to use
resulted from issuers’ attempts to reduce regulatory and liability exposure
by adhering to the formats and language prescribed by federal law and
regulations, which no longer suit the complex features and terms of many
cards. For example, current disclosures require that less important terms,
such as minimum finance charge or balance computation method, be
prominently disclosed, whereas information that could more significantly
affect consumers’ costs, such as the actions that could raise their interest
rate, are not as prominently disclosed. With the goal of improving credit
card disclosures, the Federal Reserve has begun obtaining public and
industry input as part of a comprehensive review of Regulation Z. Industiy
participants and others have provided various suggestions to improve

TILA also contains procedural and substantive protections for consumers for credit card
transactions.
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disclosures, such as placing all key terms in one brief document and other
details in a much longer separate document, and both our work and that of
others illustrated that involving consultants and consumers can help
develop disclosure materials that are more likely to be effective, Federal
Reserve staff told us that they have begun to involve consumers in the
preparation of potentially new and revised disclosures. Nonetheless,
Federal Reserve staff recognize the challenge of presenting the variety of
information that consumers may need to understand the costs of their
cards in a clear way, given the complexity of credit card products and the
different ways in which consumers use credit cards.

Although paying penalty interest and fees can slow cardholders' atterpts
to reduce their debt, the extent to which credit card penalty fees and
interest have contributed to consumer bankruptcies is unclear. The number
of consumers filing for bankruptey has risen more than sixfold over the
past 25 years—a period when the nation’s population grew by 29 percent—
to more than 2 million filings in 2005, but debate continues over the reasons
for this increase. Some researchers attribute the rise in bankruptcies to the
significant increase in household debt levels that also occurred over this
period, including the dramatic increase in outstanding credit card debt.
However, others have found that relatively steady household debt burden
ratios over the last 15 years indicate that the ability of households to make
payments on this expanded indebtedness has kept pace with growth in
their incomes. Similarly, the percentage of households that appear to be in
financial distress—those with debt payments that exceed 40 percent of
their income-—did not change much during this period, nor did the
proportion of lower-incormne households with credit card balances. Because
debt levels alone did not appear to clearly explain the rise in bankruptcies,
some researchers instead cited other explanations, such as a general
decline in the stigma associated with bankruptcies or the increased costs of
major life events—such as health problems or diverce—to households that
increasingly rely on two incomes. Although critics of the credit card
industry ha ed the emergence of penalty interest rates and growth in
fees as leading to increased financial distress, no comprehensive data exist
to determine the extent to which these charges contributed to consumer
bankruptcies. Any penalty charges that cardholders pay would consume
funds that could have been used to repay principal, and we obtained
anecdotal information on a few court cases involving consumers who
incurred sizable penalty charges that contributed to their financial distress.
However, credit card issuers said that they have little incentive to cause
their custonmers to go bankrupt. The six largest issuers reported to us that
of their active accounts in 2005 pertaining to cardholders who had filed for
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bankruptey before their account became 6 months delinguent, about 10
percent of the outstanding balances on those accounts represented unpaid
interest and fees. However, issuers told us that their data system and
recordkeeping limitations prevented thent from providing us with data that
would more completely illustrate a relationship between penalty charges
and bankruptcies, such as the amount of penalty charges that bankrupt
cardholders paid In the months prior to filing for barkruptey or the amount
of penalty charges owed by cardholders who went bankrupt after their
accounts became more than 6 months delinquent.

Although penalty interest and fees have likely increased as a portion of
issuer revenues, the largest issuers have not experienced greatly increased
profitability over the last 20 y . Determining the extent to which penalty
interest charges and fees contribute to issuers’ revenues and profits was
difficult because issuers’ regulatory filings and other public sources do not
include such detail. Using data from bank regulators, industry analysts, and
information reported by the five largest issuers, we estimate that the
majority—about 70 percent in recent years—of issuer revenues came from
interest charges, and the portion attributable to penalty rates appears to
have been growing. The remaining issuer revenues came from penalty
fees—which had generally grown and were estimated to represent around
10 percent of total issuer revenues—as well as fees that issuers receive for
processing merchants' card transactions and other sources. The profits of
the largest credit-card-issuing banks, which are generally the most
profitable group of lenders, have generally been stable over the last 7 years.

This report recormends that, as part of its effort to increase the
effectiveness of disclosure materials, the Federal Reserve should ensure
that such disclosures, including model forms and formatting requirements,
more clearly emphasize those terms that can significantly affect cardholder
costs, such as the actions that can cause default or other penalty pricing

ral o be imposed. We provided a draft of this report to the Federal
Reserve, the Office of the Comptroller of the Currency (OCQ), the Federal
Deposit Insurance Corporation (FDIC), the Federal Trade Commission, the
National Credit Union Administration, and the Office of Thrift Supervision
for comment. In its writlen comments, the Federal Reserve agreed that
current credit card pricing structures have added to the complexity of card
disclosures and indicated that it is studying alternatives for improving both
the content and format of disclosures, including involving consumer testing
and design consultants.
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Background

Credit card use has grown dramatically since the introduction of cards
more than & decades ago. Cards were first introduced in 1950, when Diners
Club established the first general-purpose charge card that allowed its
cardholders to purchase goods and services from many different
merchants. In the late 1950s, Bank of America began offering the first
widely available general purpose credit card, which, unlike a charge card
that requires the balance to be paid in full each month, allows a cardholder
to make purchases up to a credit limit and pay the balance off over time. To
increase the nurober of consumers carrying the card and to reach retailers
outside of Bank of America’s area of operation, other banks were given the
oppottunity to license Bank of America’s credit card. As the network of
banks issuing these credit cards expanded internationally, administrative
operations were spun off into a separate entity that evolved into the Visa
network. In contrast to credit cards, debit cards result in funds being
withdrawn almost immediately from consumers’ bank accounts (as if they
had a written a check instead). According to CardWeb.com, Inc., a firm that
collects and analyzes data relating to the credit card industry, the number
of times per month that credit or debit cards were used for purchases or
other transactions exceeded 2.3 billion in May 2003, the last month for
which the firm reported this data.

The number of credit cards in circulation and the extent to which they are
used has also grown dramatically. The range of goods and services that can
be purchased with credit cards has expanded, with cards now being used
to pay for groceries, health care, and federal and state income taxes. As
shown in figure 1, in 2005, consumers held more than 691 million credit
cards and the total vatue of transactions for which these cards were used
exceeded $1.8 trillion.
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Figure 1: Credit Cards in Use and Charge Volume, 1980-2005
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The largest issuers of credit cards in the United States are commercial
banks, including many of the largest banks in the country. More than 6,000
depository institutions issue credit cards, but, over the past decade, the
majority of accounts have becorne increasingly concentrated among a
sinall number of large issuers. Figure 2 shows the largest bank issuers of
credit cards by their total credit card balances outstanding as of December
31, 2004 (the most recent data available) and the proportion they represent
of the overall total of card balances outstanding.
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Figure 2: The 10 Largest Credit Card Issuers by Credit Card Balances Outsianding
as of December 31, 2004

Outstanding

Card issuer recelvables Pertent of totat market
Crigroup the. $139,600,000,000
Chase Card Services 135,370,000,000
MBNA America 101,800,000,000
Bank of America 58,629.000,000
Capitat One Financial Corp. 48,609,571,000
Discover Financiat Services, Inc. 48,061,000,000
American Express Centurion Bank 39,600,000,000
HSBC Credit Card Services 18,670,000,000
Providian Financiat Corp, 18,100,000,0660
Wells Farge 13,479,0689,059

$623,219,460,059

Seurce: GAO analysis of Card industry Directory cata.

TILA is the primary federal law pertaining to the extension of consumer
credit. Congress passed TILA in 1968 to provide for meaningful disclosure
of credit terms in order to enable consumers to more easily compare the
varjous credit terms available in the marketplace, to avoid the uninformed
use of credit, and to protect themselves against inaccurate and unfair credit
billing and credit card practices, The regulation that implements TILA's
requirements is Regulation Z, which is administered by the Federal
Reserve.

Under Regulation Z, card issuers are required o disclose the terms and
conditions to potential and existing cardholders at various times. When
first marketing a card directly to prospective cardholders, written or oral
applications or solicitations to open credit card accounts must generally
disclose key information relevant to the costs of using the card, including
the applicable interest rate that will be assessed on any outstanding
balances and several key fees or other charges that may apply, such as the
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fee for making a late payment.” In addition, issuers must provide
consumers with an initial disclosure statement, which is usually a
component of the issuer’s cardmember agreement, before the first
transaction is made with a card. The cardmember agreement provides
more comprehensive information about a card’s terms and conditions than
would be provided as part of the application or a solicitation letter.

In some cases, the laws of individual states also can affect card issuers’
operations. For example, although many credit card agreements permit
issuers to make unilateral changes to the agreement’s terms and
conditions, some state laws require that consumers be given the right to
opt out of changes. However, as a result of the National Bank Act, and its
interpretation by the U.S. Supreme Court, the interest and fees charged by
a national bank on credit card accounts is subject only to the laws of the
state in which the bank is chartered, even if its lending activities occur
outside of its charter state.”” As a result, the largest banks have located
their credit card operations in states with laws seen as more favorable for
the issuer with respect to credit card lending.

Various federal agencies oversee credit card issuers. The Federal Reserve
has responsibility for overseeing issuers that are chartered as state banks
and are also members of the Federal Reserve System. Many card issuers
are chartered as national banks, which OCC supervises. Other regulators of
bank issuers are FDIC, which oversees state-chartered banks with federally
insured deposits that are not members of the Federal Reserve System; the
Office of Thrift Supervision, which oversees federally chartered and state-
chartered savings associations with federally insured deposits; or the

d close 1h() same kvv pr}(mﬂ tvrms roqmred to b(‘ (hs los(\d on dm‘( L maxl a.pph( asmns and
solicitations. Alfernatively, issuers may include in a prominent location on the application or
solicitation a staternent that costs are associated with use of the card and a toll-lree
telephone number and mailing address where the conswmer may contact the issuer to
request specilic infonmation. 12 C.F 226.5a(e)(8).

BThe National Bank Act provision codified at 12 U.S.C. § 85 permits national banks to
charge interest at a rate allowed by laws of the jurisdiction in which the bank s located. In
Marquette National Bank v. First of Omeha Service Corp. et ol., 439 ULS, 209 (1978), the

{1.8. Supreme Court held that a national bank is deemed to be “10( ated” in the state in which
hartered. See also Smiley v Cittbank (South Dakote), N.A, 517 U.S. 735 (1966)
{holding that “interest” under 12 U.S.C. § 85 includes any charges attendant to credit card
usage).
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National Credit Union Administration, which oversees federally-chartered
and state-chartered credit unions whose member accounts are federally
insured. As part of their oversight, these regulators review card issuers’
compliance with TILA and ensure that an institution’s credit card
operations do not pose a threat to the institutions’ safety and soundness.
The Federal Trade Cornmission generally has responsibility for enforcing
TILA and other consumer protection laws for credit card issuers that are
not depository institutions.

Credit Card Fees and
Issuer Practices That
Can Increase
Cardholder Costs Have
Expanded, but a
Minority of
Cardholders Appear to
Be Affected

Prior to about 1990, card issuers offered credit cards that featured an
annual fee, a relatively high, fixed interest rate, and low penalty fees,
compared with average rates and fees assessed in 2005, Over the past 15
years, typical credit cards offered by the largest U.S. issuers evolved {o
feature more complex pricing structures, including multiple interest rates
that vary with market fluctuations. The largest issuers also increased the
mumber, and in some cases substantially increased the amounts, of fees
assessed on cardholders for violations of the terms of their credit
agreement, such as making a late payment. Issuers said that these changes
have benefited a greater number of cardholders, whereas critics contended
that some practices unfairly increased cardholder costs. The largest six
issuers provided data indicating that most of their cardholders had interest
rates on their cards that were lower than the single fixed rates that
prevailed on cards prior to the 1990s and that a small proportion of
cardholders paid high penalty interest rates in 2005. In addition, although
most cardholders did not appear to be paying penalty fees, about one-third
of the accounts with these largest issuers paid at least one late fee in 2005,

Issuers Have Developed
More Complex Credit Card
Pricing Structures

The interest rates, fees, and other practices that represent the pricing
structure for credit cards have become more complex since the early
1990s. After first being introduced in the 1950, for the next several
decades, credit cards commonly charged a single tixed interest rate around
20 percent—as the annual percentage rate (APR)—which covered most of
an issuer’s expenses associated with card use.' Issuers also charged
cardholders an annual fee, which was typically between $20 and $50

*Unless otherwise noted, in this report we will use the term “interest rate” to describe
annual percentage rates, which represent the rates expressed on an annual basis even
though interest may be assessed more frequently.
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Multiple Interest Rates May
Apply to a Single Account and
May Change Based on Market
Fluctuations

beginning in about 1980, according to a senior economist at the Federal
Reserve Board. Card issuers generally offered these credit cards only to the
most creditworthy U.S. consumers. According to a study of credit card
pricing done by a member of the statf of one of the Federal Reserve Banks,
few issuers in the late 1980s and early 1990s charged cardholders fees as
penalties if they made late payments or exceeded the credit limit set by the
issuer.”” Furthermore, these fees, when they were assessed, were relatively
small. For example, the Federal Reserve Bank staff member’s paper notes
that the typical late fee charged on cards in the 1980s ranged from $5 to
$10.

After generally charging just a single fixed interest rate hefore 1990, the
largest issuers now apply multiple interest rates to a single card account
balance and the level of these rates can vary depending on the type of
transaction in which a cardholder engages. To identify recent pricing trends
for credit cards, we analyzed the disclosures made to prospective and

g cardholders for 28 popular credit cards offered during 2003, 2004,
5 by the six largest issuers (based on credit card balances
outstanding af the end of 2004).*® At that time, these issuers held almost B0
percent of consumer debt owed to credit card issuers and as much as 61
percent of total U.S. credit card accounts. As a result, our analysis of these
28 cards likely describes the card pricing structure and terms that apply to
the maajority of U.S, cardholders. However, our sample of cards did not
include subprime cards, which typically have higher cost structures to
compensate for the higher risks posed by subprime borvrowers.

We found that all but one of these popular cards assessed up to three
different interest rates on a cardholder’s balance. For examnple, cards
assessed separate rates on

« halances that resulted from the purchase or lease of goods and services,
such as food, clothing, and horae appliances;

M. Furlettt, “Credit Card Pricing Developments and Their Disclosure,” Federal Reserve
Bank of Philadeiphia’s Payment Cacds Center, January 2003, In preparing this paper, the
author relied on public data, proprietary issuer data, and data from a review of more than
150 cardmember agreements from 15 of the largest issuers in the United States for the S-year
period spaniing 1897 to 2002

¥See Card Dndustry Divectory: The Bhee Book of the Credil and Debit Card Industry in
North America, 17th Edition, (Chicago, IL: 2005). These issuers were Bank of America,
Capital One Bank; Chase Bank USA: Citibank {South Dakota}, N. iscover Financial
Services; and MBNA America Bank.
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+ balances that were transferred from another credit card, which
cardholders may do to consolidate balances across cards to take
advantage of lower interest rates; and

» balances that resulted from using the card to obtain cash, such as a
withdrawal from a bank automated teller machine.

In addition to having separate rates for different transactions, popular
credit cards increasingly have interest rates that vary periodically as
market interest rates change. Almost all of the cards we analyzed charged
variable rates, with the number of cards assessing these rates having
increased over the most recent 3-year period. More specifically, about 84
percent of cards we reviewed (16 of 19 cards) assessed a variable interest
rate in 2003, 91 percent (21 of 23 cards) in 2004, and 93 percent (25 of 27
cards) in 2005." Issuers typically determine these variable rates by taking
the prevailing level of a base rate, such as the prime rate, and adding a fixed
percentage amount.” In addition, the issuers usually reset the interest rates
on a monthly basis.

Issuers appear to have assessed lower interest rates in recent years than
they did prior to about 1990. Issuer representatives noted that issuers used
to generally offer cards with a single rate of around 20 percent to their
cardholders, and the average credit card rates reported by the Federal
Reserve were generally around 18 percent between 1972 and 1990.
According to the survey of credit card plans, conducted every 6 months by
the Federal Reserve, more than 100 card issuers indicated that these
issuers charged interest rates between 12 and 15 percent on average from
2001 to 2005. For the 28 popular cards we reviewed, the average interest
rate that would be assessed for purchases was 12,3 percent in 2005, alimost
G percentage points lower than the average rates that prevailed until about
1990. We found that the range of rates charged on these cards was between
about 8 and 19 percent in 2005. The average rate on these cards climbed
slightly during this period, having averaged about 11.5 percent in 2003 and
about 12 percent in 2004, largely reflecting the general upward movement

W

‘Although we reviewed a total of 28 card products for 2003 to 2005, we did not obtain
disclosure documents for all card products for every year.

“The prime rate is the rate that commercial banks charge to the most creditworthy
borrowers, such as large corporations for short-term loans. The prime rate reported by The
Wall Street Jowrnal is often used as a benchmark for credit card loans made in the United
States.
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in prime rates. Figure 3 shows the general decline in credit card interest
rates, as reported by the Federal Reserve, between about 1991 and 2005
compared with the prime rate over this time. As these data show, credit
card interest rates generally were stable regardless of the level of market
interest rates until around 1996, at which time changes in credit card rates
approximated changes in market interest rates. In addition, the spread
between the prime rate and credit card rates was generally wider in the
period before the 1980s than it has been since 1990, which indicates that
since then cardholders arve paying lower rates in terms of other market
rates.

T S e
Figure 3: Credit Card Interest Rates, 1972-2005
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Recently, many issuers have attempted to obtain new customers by offering
low, even zero, introductory interest rates for limited periods. According to
an issuer representative and industry analyst we interviewed, low
introductory interest rates have been necessary to attract cardholders in
the current competitive envirorument where most consumers who gualify
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for a credit card already have at least one. Of the 28 popular cards that we
analy , 7 cards (37 percent) offered prospective cardholders a low
introductory rate in 2003, but 20 (74 percent) did so in 2005-—with most
rates set at zero for about 8 months. According to an analyst who studies
the credit card industry for large investors, approximately 25 percent of all
purchases are made with cards offering a zerc percent interest rate.

Increased competition among issuers, which can be attributed to several
factors, likely caused the reductions in credit card interest rates. In the
early 1990s, new banks whose operations were solely focused on credit
cards entered the market, according to issuer representatives. Known as
monoline hanks, issuer representatives told us these institutions competed
for cardholders by offering lower interest rates and rewards, and expanded
the availability of credit to a nmuch larger segment of the population. Also,
in 1988, new requirements were implemented for credit card disclosures
that were intended to help consumers better compare pricing information
on credit cards. These new requirements mandated that card issuers use a
tabular format to provide information to consumers about interest rates
and some fees on solicitations and applications mailed to consurners.
According to issuers, consumer groups, and others, this format, which is
popularly known as the Schumer box, has helped to significantly increase
consumer awareness of credit card costs.* According to a study authored
by a staff member of a Federal Reserve Bank, consumer awareness of
credit card interest rates has prompted more cardholders to transfer card
balances from one issuer to another, further increasing competition among
issue: However, another study prepared by the Federal Reserve Board
also attributes declines in credit card interest rates to a sharp drop in
issuers’ cost of funds, which is the price issuers pay other lenders to obtain
the funds that are then lent to cardholders.™ (We discuss issuers’ cost of
funds later in this report.)

“The Schumer box is the result of the Fair Credit and Charge Card Disclosure Act, Pub. L
No. 100-583, 102 Stat. 2060 {1988}, which amended TILA o provide for more detailed and
uniform disclosures of rates and other cost information in applications and solicitations {o
opern credit and charge card accounts. The act also required issuers 1o disclose pricing
mformation, to the extent practicable as determined by the Federal Reserve, in a tabular
Tormat. This table is also knowr as the Schumer box, named for the Congressman that
introduced the provision requiring this disclosure into the legislation.

FFuarlett, “Credit Card Pricing Developments and Their Disclosure.

*Board of Governors of the Federal Reserve System, The Profitability of Credil Card
Operations of Depoasitory Institutions, (Washington, D.C.: June 2005).
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Credit Cards Increasingly Have
Assessed Higher Penalty Fees

Our analysis of disclosures also found that the rates applicable to balance
transfers were generally the same as those assessed for purchases, but the
rates for cash advances were often higher. Of the popular cards offered by
the largest issuers, nearly all featured rates for balance transfers that were
substantially similar to their purchase rates, with many also offering low
introductory rates on balance transfers for about 8 months. However, the
rates these cards assessed for obtaining a cash advance were around 20
percent on average. Similarly to rates for purchases, the rates for cash

5 on most cards were also variable rates that would change
periodically with market interest rates.

Although featuring lower interest rates than in earlier decades, typical
cards today now include higher and more complex fees than they did in the
past for making late payments, exceeding credit limits, and processing
returned payments. One penalty fee, commonly included as part of credit
card terms, is the late fee, which issuers assess when they do not receive at
least the minimum required payment by the due date indicated in a
cardholder’s monthly billing statement. As noted earlier, prior to 1990, the
level of late fees on cards generally ranged from $5 to $10. However, late
fees have risen significantly. According to data reported by CardWeb.com,
Inc., credit card late fees rose from an average of $12.83 in 1995 to $33.64 in
2005, an increase of over 160 percent. Adjusted for inflation, these fees
increased about 115 percent on average, from $15.61 in 1995 to $33.64 in
2005.% Sirnilarly, Consumer Action, a consumer interest group that
conducts an annual survey of credit card costs, found late fees rose from an
average of $12.53 in 1995 to $27.46 in 2005, a 119 percent increase (or 80
percent after adjusting for inflation).® Figure 4 shows trends in average
late fee assessments reported by these two groups.

#Dollar values adjusted using the Gross Domestic Product (GDP) deflator, with 2005 as the
base year.

*Consumer Action analyzed more than 100 card products offered by more than 40 ssuers in
each year they conducted the survey, except in 1895, when 71 card products were incinded.
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[ ]
Figure 4: Average Annual Late Fees Reported from issuer Surveys, 1995-2005
{unadjusted for infiation)

Fee {in dotlars}
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»»»»» CardWeb.com, inc.
e CORSHMER ACHON
Source: GAO analysis of Gonsumar Action Credit Card Survey, CardWeb.com, inc,
Notes: Consumer Action data did not report values for 1996 and 1998.
CardWeb.com, Inc. data are for financial institutions with more than $100 mifiion in outstanding

receivables.

In addition to increased fees a cardholder may be charged per occurrence,
wany cards created tiered pricing that depends on the balance held by the
cardholder®® Between 2003 and 2005, all but 4 of the 28 popular cards that
we analyzed used a tiered fee structure. Generally, these cards included
three tiers, with the following range of fees for each tier:

* $15 to $19 on accounts with balances of $100 or $250;

*  $25 to $29 on accounts with balances up to about $1,000; and

“Based on our analysis of the Consumer Action survey data, issuers likely began
intreducing tiered late fees in 2002,
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°  $34 to $38 on accounts with balances of about $1,000 or more.

Tiered pricing can prevent issuers from assessing high fees to cardholders
with comparatively small balances. However, data from the Federal
Reserve’s Survey of Consumer Finances, which is conducted every 8 years,
show that the median total household outstanding balance on U.S. credit
cards was about $2,200 in 2004 among those that carried balances. When
we calculated the late fees that would be assessed on holders of the 28
cards if they had the entire median balance on one card, the average late
fee increased from $34 in 2003 to $37 in 2005, with 18 of the cards assessing
the highest fee of $32 in 2005.

Issuers also assess cardholders a penalty fee for exceeding the credit limit
setl by the issuer. In general, issuers assess overlimit fees when a
cardholder exceeds the credit Himit set by the card issuer. Similar to late
fees, overlimit fees also have been rising and increasingly involve a tiered
structure. According to data reported by CardWeb.com, Inc,, the ge
over-limit fees that issuers assessed increased 138 percent from $12.95 in
1995 to $30.81 in 2005. Adjusted for inflation, average over-limit fees
reported by CardWeb.com increased from $15.77 in 1995 to $30.81 in 2005,
representing about a 95 percent increase.”’ Similarly, Consumer Action
found a 114 percent increase in this period (or 76 percent, after adjusting
for inflation). Figure 5 illustrates the trend in average over-limit fees over
the past 10 years from these two surveys.

*Tiotar values adjusted using the Gross Domestic Product (GDP) deflator, with 2003 as the
base year.
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AT
Figure 5: Average Annual Qver-limit fees Reported from Issuer Surveys, 1995-2005
{unadjusted for inflation)

Fee (in doflars}
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Soures: GAD analysis of Consumer Action Credit Card Survey, CardWeb.com, inc,

Notes: Consumer Action did nat report values for 1996 and 1998,

CardWeb.com, Inc. data are for financial institutions with more than $100 million in outstanding
receivables.

The cards we analyzed also increasingly featured tiered structures for over-
limit fees, with 29 percent (5 of 17 cards) having such structures in 2003,
and 53 percent (10 of 19 cards) in 2005. Most cards that featured tiered
over-limit fees assessed the highest fee on accounts with balances greater
than $1,000. But not all overdimit tiers were based on the amount of the
cardholder’s outstanding balance. Some cards based the amount of the
over-limit fee on other indicators, such as the amount of the cardholder’s
credit limit or card type. For the six largest issuers’ popular cards with
overlimit fees, the average fee that would be assessed on accounts that
carried the median U.S. household credit card balance of $2,200 rose from
$32 in 2003 to $34 in 2005, Among cards that assessed overdimit fees in
2005, most charged an amount between $35 and $39.
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Cards Now Frequently Include a
Range of Other Fees

Not all of the 28 popular large-issuer cards included overlimit fees and the
prevalence of such fees may be declining. Inn 2003, 85 percent, or 17 of 20
cards, had such fees, but only 73 percent, or 19 of 26 cards, did in 2005,
According to issuer representatives, they are increasingly emphasizing
competitive strategies that seek to increase the amount of spending that
their existing cardholders do on their cards as a way to generate revenue.
This could explain a moverent away from assessing over-limit fees, which
likely discourage cardholders who are near their credit limit from
spending.

Cards also varied in when an overimit fee would be assessed. For
example, our analysis of the 28 popular large-issuer cards showed that, of
the 22 cards that assessed overlimit fees, about two-thirds (14 of 22) would
assess an overdimit f the cardholder’s balance exceeded the credit limit
within a billing cycle, whereas the other cards (8 of 22) would assess the
fee only if a cardholder’s balance exceeded the limit at the end of the billing
cycle. In addition, within the overall mit, some of the cards had separate
credit limits on the card for how much a cardholder could obtain in cash or
transfer from other cards or creditors, before similarly triggering an over-
limit fee.

=

Finally, issuers typically assess fees on cardholders for submitting a
payment that is not honored by the issuer or the cardholder’s paying bank.
Returned payments can oceur when cardholders submit a personal check
that is written for an amount greater than the amount in their checking
account or submit payments that cannot be processed. In our analysis of 28
popular cards offered by the six largest issuers, we found the average fee
charged for such returned payments remained steady between 2003 and
2005 at about $30.

Since 1990, issuers have appended more fees to credit cards, In addition to
penalties for the cardholder actions discussed above, tbe 28 popular cards
now often include fees for other types of transactions or for providing
various services to cardholders. As shown in table 1, issuers assess fees for
such services as providing cash advances or for making a payment by
telephone. According to our analysis, not all of these fees were disclosed in
the materials that issuers generally provide to prospective or existing
cardholders. Instead, card issuers told us that they notified their customers
of these fees by other means, such as telephone conversations.
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Table 1: Various Fees for Services and Transactions, Gharged in 2005 on Popular Large-issuer Cards

Fee type

Assessed for:

Number of cards that
assessed fee in 2005

Average or range of amounts
generally assessed (if
charged)

Cash advance

Obtaining cash or cash equivalent
ftem using credit card or convenience
checks

26 of 27

3% of cash advance amount or
$5 minimum

Balance transfer Transferring alt or part of a bafance  150f 27 3% of transfer amount or $5 to
from anather creditor $10 minimum

Foreign transaction Making purchases in a foreign 19 0f 27 3% of transaction amount (in
country ar currency U.S. dollars)

Returned convenience check Using a convenience check thatthe 20 of 27 $31
issuer declines to honor

Stop payment Requesting to stop payment on a 20 0f 27 $28
convenience check written against
the account

Telephaone payment Arranging a single payment througha  N/A* $5-$15
customer service agent

Dupiicate copy of account QObtaining a copy of a billing N/A® $2-513 per item

records statement or ather record

Rush delivery of credit card Requesting that a card be sent by N/A® $10-$20

overnight delivery

Source: BAD.

Note: Cash aquivalent transactions include the purchase of items such as money orders, lotiery tickets
and casing chips. Convenience checks are personalized blank checks that issuers provide cardholders
that can be written against the available credit §imit of a credit card account.

*We wera unable to determine the number of cards that assessed telephone payment, duplicate copy,
or rush delivery fees in 2005 because these fees are not required by requiation to be disclosed with
either mailed soficitation letiers or initial disclosure staternents. We abtained information about the
Tevet of these fees from a survey of the six largest U.S. issuers.

While issuers generally have been including more kinds of fees on credit
cards, one category has decreased: most cards offered by the largest

uers do not require cardholders to pay an annuval fee. An annual fee is a
fixed fee that issuers charge cardholders each year they continue to own
that card. Almost 75 percent of cards we reviewed charged no annual fee in
2005 (among those that did, the range was from $30 to $90). Also, an
industry group representative told us that approximately 2 percent of cards
featured annual fee requirements. Some types of cards we reviewed were
more likely to apply an annual fee than others. For example, cards that
offered airline tickets in exchange for points that accrue to a cardholder for
using the card were likely to apply an annual fee. However, among the 28
popular cards that we reviewed, not all of the cards that offered rewards
charged annual fees.
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Recently, some issuers have introduced cards without certain penalty fees.
For example, one of the top six issuers has introduced a card that does not
charge a late fee, over-limit fee, cash-advance fee, returned payment fee, or
an annual fee. Another top-six issuer’s card does not charge the cardholder
a late fee as long as one purchase is made during the billing cycle. However,
the issuer of this card may impose higher interest rates, including above 30
percent, if the cardholder pays late or otherwise defaults on the terms of
the card.

Issuers Have Introduced
‘arious Practices that Can

Significantly Affect

Cardholder Costs

Interest Rate Changes

Popular credit cards offered by the six largest issuers involve various issuer
practices that can significantly affect the costs of using a credit card for a
sardholder. These included practices such as raising a card’s interest rates
in response to cardholder behaviors and how payments are allocated
across balances.

One of the practices that can significantly increase the costs of using
typical credit cards is penalty pricing. Under this practice, the interest rate
applied to the balances on a card automatically can be increased in
response o behavior of the cardholder that appears {o indicate that the
cardholder presents greater risk of loss to the issuer. For example,
representatives for one large issuer told us they automatically increase a
cardholder’s interest rate if a cardholder makes a late payment or exceeds
the credit limit. Card disclosure documents now typically include
information about default rates, which represent the maximum penalty rate
that issuers can assess in response to cardholders’ violations of the terms
of the card. According to an industry specialist at the Federal Reserve,
issuers first began the practice of assessing default interest rates as a
penalty for term violations in the late 1990s. As of 2005, all but one of the
cards we reviewed included default rates. The default rates were generally
much higher than rates that otherwise applied to purchases, cash advances,
or balance transfers. For example, the average default rate across the 28
cards was 27.3 percent in 2005-—up from the average of 23.8 percent in
2003—with as many as 7 cards charging rates over 30 percent. Like many of
the other rates assessed on these cards in 2005, default rates generally were
variable rates. Increases in average default rates between 2003 and 2005
resulted from increases hoth in the prime rate, which rose about 2
percentage points during this time, and the average fixed amount that
issuers added. On average, the fixed amount that issuers added to the index
rate in setting default rate levels increased from about 19 percent in 2003 to
22 percent in 2005.
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Four of the six largest issuers typically included conditions in their
disclosure documents that could allow the cardholder’s interest rate to be
reduced from a higher penalty rate. For example some issuers would lower
a cardholders’ rate for not paying late and otherwise abiding by the terms
of the card for a period of 6 or 12 consecutive months after the default rate
was imposed. However, at least one issuer indicated that higher penalty
rates would be charged on existing balances even after six months of good
behavior. This issuer assessed lower nonpenalty rates only on new
purchases or other new balances, while continuing to assess higher penalty
rates on the balance that existed when the cardholder was initially
assessed a higher penalty rate. This practice may significantly increase
costs to cardholders even after they've met the terms of their card
agreement for at least six months.

The specific conditions under which the largest issuers could raise a
cardholder’s rate to the default level on the popular cards that we analyzed
varied. The disclosures for 26 of the 27 cards that included default rates in
2005 stated that default rates could be assessed if the cardholders made
late payments. However, some cards would apply such default rates only
after multiple violations of card terms. For example, issuers of 9 of the
cards automatically would increase a cardholder’s rates in response to two
late payments. Additionally, for 18 of the 28 cards, default rates could apply
for exceeding the credit limit on the card, and 10 cards could alse impose
such rates for returned paymends. Disclosure documents for 26 of the 27
cards that included default rates also indicated that in response to these
violations of terms, the interest rate applicable to purchases could be
increased to the default rate. In addition, such violations would also canse
issuers to increase the rates applicable to cash advances on 16 of the cards,
as well as increase rates applicable to balance transfers on 24 of the cards.

According to a paper by a Federal Reserve Bank researcher, some issuers
began to increase cardholders’ interest rates in the early 2000s for actions
they took with other creditors.® According to this paper, these issuers
would increase rates when cardholders failed to make timely payments to
other creditors, such as other credit card issuers, utility companies, and
mortgage lenders. Becoming generally known as “universal default,”
consurmer groups criticized these practices. In 2004, OCC issued guidance
to the banks that it oversees, which include many of the largest card

Sfurletti, “Credit Card Pricing Developments and Their Disclosure.
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issuers, which addressed such practices? While OCC noted that the
repricing might be an appropriate way for banks to manage their credit.
risk, they also noted that such practices could heighten a bank’s
compliance and reputation risks. As a result, OCC urged national banks to
fully and prominently disclose in promotional materials the circumstances
under which a cardholder’s interest rates, fees, or other terms could be
changed and whether the bank reserved the right to change these
unilaterally. Around the time of this guidance, issuers generally ceased
automatically repricing cardholders to default interest rates for risky
behavior exhibited with other creditors. Of the 28 popular large issuer
cards that we reviewed, three cards in 2005 included terms that would
allow the issuer to antomatically raise a cardholder’s rate to the default rate
if they made a late payment to another creditor.

Although the six largest U.S. issuers appear to have generally ceased
making automatic increases to a default rate for behavior with other
creditors, some continue to eraploy practices that allow them to seek to
raise a cardholder’s interest rates in response to behaviors with other
creditors. During our review, representatives of four of these issuers told us
that they may seek to impose higher rates on a cardholder in response to
behaviors related to ether creditors but that such increases would be done
as a change-in-terms, which can require prior notification, rather than
automatically.® Regulation Z requires that the affected cardholders be
notified in writing of any such proposed changes in rate terms at least 15
days before such change becomes effective.” In addition, under the laws of
the states in which four of the six largest issuers are chartered, cardholders
would have to be given the right to opt out of the change.™ However, issuer
representatives told us that few cardholders exercise this right. The ability
of cardholders to opt out of such increases also has been guestioned. For
example, one legal essay noted that some cardholders may not be able to
reject the changed terms of their cards if the result would be a requirement

HCredit Card Practices, OCC Advisory Letter AL 2004-10 (Sept, 14, 2004).

“At least ane of the six largest issuers may automatically increase a cardholder’s rates for

violations of terrs on any loan the cardholder held with the er or bank with which it
was affiliated.

“12 CFR. § 226.9(c).

*States in which issuers have a statutory obligation to afford cardholders an apporunity to
opt-out or reject a change-in-terms to increase the interest rate on their { card account,
include Delaware, South Dakota, New Hampshire, Florida and Georgia.
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Payment Allocation Method

Balance Computation Method

to pay off the balance immediately.® In addition, an association for
community banks that provided comments to the Federal Reserve as part
of the ongoing review of card disclosures noted that 15 days does not
provide consumners sufficient time to make other credit arrangements if the
new terms were undesirable.

The way that issuers allocate paymerts across balances also can increase
the costs of using the popular cards we reviewed. In this new credit
environment where different balances on a single account may be assessed
different interest rates, issuers have developed practices for allocating the
paymenis cardholders make to pay down their balance. For 23 of the 28
popular larger-issuer cards that we reviewed, cardholder payments would
be allocated first to the balance that is assessed the lowest rate of
interest.” As a result, the low inferest balance would have to be fully paid
before any of the cardholder’s payment would pay down balances assessed
higher rates of interest. This practice can prolong the length of time that
issuers collect finance charges on the balances assessed higher rates of
interest.

Additionally, some of the cards we reviewed use a balance computation
method that can increase cardholder costs, On some cards, issuers have
used a double-cycle billing method, which eliminates the interest-free
period of a consumer who moves from nonrevolving to revolving status,
according to Federal Reserve staff. In other words, in cases where a
~ardholder, with o previous balance, fails to pay the eniire balance of new
purchases by the payment due date, issuers compute interest on the
original balance that previously had been subject to an interest-free period.
This method is illustrated in figure 6.

FSamuel k aroff and Erin F. Delaney, “Symposiur: Homo Economicus, Homo
Myopicus, and the Law and Economics of Consumer Cholce,” University of Chicago Lo
Review 73 (Winter: 2006).

#ssuers of the remaining five cards would apply cardholder payments in a manner subject
to their discretion.
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Figure 6: How the Double-Cycle Billing Methad Works
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Note: We calculated finance charges assuming a 13.2 percent APR, 30-day billing cycle, and that the
cardholder's payment is credited on the first day of cycle 2. We based our calculations on an average
daily balance method and daily compounding of finance charges.

In our review of 28 popular cards from the six largest issuers, we found that
two of the six issuers used the double-cycle billing method on one or more
popular cards between 2003 and 2005. The other four issuers indicated they
would only go back one cycle to impose finance charges.

New Practices Appear to Representatives of issuers, consumer groups, and others we interviewed
Affect a Minority of generally disagreed over whether the evolution of credit card pricing and
Cardholders other practices has been beneficial to consumers. However, data provided

by the six largest issuers show that many of their active accounts did not
pay finance charges and that a minarity of their cardholders were affected
by penalty charges in 2005,
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Issuers Say Practices Benefit
More Cardholders, but Critics
Say Some Practices Harm
Consuners

The movement towards risk-based pricing for cards has allowed issuers to
offer better terms to some cardholders and more credit cards to others.
Spurred by increased competition, many issuers have adopted risk-based
pricing structures in which they assess different rates on cards depending
on the credit quality of the borrower. Under this pricing structure, issuers
have offered cards with lower rates to more creditworthy borrowers, but
also have offered credit to consumers who previously would not have been
considered sufficiently creditworthy. For example, about 70 percent of
families held a credit card in 1989, but almost 75 percent held a card by
2004, according to the Federal Reserve Board's Survey of Consumer
Finances. Cards for these less creditworthy consumers have featured
higher rates to reflect the higher repayment risk that such eonsumers
represented. For example, the initial purchase rates on the 28 popular
cards offered by the six largest issuers ranged from about 8 percent to 19
percent in 2005,

According to card issuers, credit cards offer many more benefits io users
than they did in the past. For example, according o the six largest issuers,
credit cards are an increasingly convenient and secure form of payment,
These issuers told us credit cards are accepted at more than 23 million
merchants worldwide, can be used to make purchases or obtain cash, and
are the predominant form of payment {or purchases made on the Internet.
They also told us that rewards, such as cash-back and airline travel, as well
as other benefits, such as rental car insurance or lost luggage protection,
also have become standard. Issuers additionally noted that credit cards are
reducing the need for cash, Finally, they noted that cardholders typically
arc not responsible for loss, theff, fraud, or misuse of their credit cards by
unauthorized users, and issuers often assist cardholders that are victims of
identity theft.

In contrast, according to some consumer groups and others, the newer
pricing structures have resulted in many negative outcomes for some
consiuners. Seme consumer advocates noted adverse consequences of
offering credit, especially at higher interest rates, to less creditworthy
consumers. For example, lowerincome or young consumers, who do not
have the financial means to carry credit card debt, could worsen their
financial condition.” In addition, consumer groups and academics said that

student
5. See GAD Consumer Finance: College Students and Credit
gton, 11.C. June 20, 2001).

“We previously reported on the marketing of eredit cards to students and
experiences with credit
Cards, GAD-0LY
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various penalty fees could increase significantly the costs of using cards for
some consumers. Some also argued that card issuers were overly
aggressive in their assessment of penalty fees. For instance, a
representative of a consumer group noted that issuers do not reject
cardholders’ purchases during the sale authorization, even if the
transaction would put the cardholder over the card’s credit limit, and yet
will likely later assess that cardholder an over-limit fee and also may
penalize them with a higher interest rate. Furthermore, staff for one
banking regulator told us that they have received complaints from
consumers who were assessed overdimit fees that resulted frora the
balance on thejr accounts going over their credit limit because their card
issuer assessed them a late fee, Af the same time, credit card issuers have
incentives not to be overly aggressive with their assessment of penalty
charges. For examnple, Federal Reserve representatives told us that major
card issuers with long-term franchise value are concerned that their banks
not be perceived as engaging in predatory lending because this could pose
a serious risk to their brand reputation. As a result, they explained that
issuers may be wary of charging fees that could be considered excessive or
imposing interest rates that might be viewed as potentially abusive. In
contrast, these officials noted that some issuers, such as those that focus
on lending to consumers with Jower credit quality, may be less concerned
about their firm's reputation and, therefore, more likely to charge higher
fees.

Controversy also surrounds whether higher fees and other charges were
commensurate with the risks that issuers faced. Consumer groups and
others questioned whether the penalty interest rates and fees were
Jjustifiable. For example, one consumer group questioned whether
submitting a credit card payment one day late made a cardholder so risky
that it justified doubling or tripling the interest rate assessed on that
account. Also, as the result of concerns over the level of penalty fees being
sed by banks in the United Kingdom, a regulator there has recently
announced that penalty fees greater than 12 pounds (about $23) may be
challenged as unfair unless they can be justified by exceptional factors.”
Representatives of several of the issuers with whom we spoke told us that
the levels of the penalty fees they assess generally were set by considering
various factors. For example, they noted that higher fees help to offset the
increased risk of loss posed by cardholders who pay late or engage in other

Tice of Fair Trading, Caleulating Foiv Default Charges in Credit Card Contracts: A
Statement of the OFF's Position, OFTS42 (April 2006).
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Most Active Accounts Are
Assessed Lower Rates Than in
the Past

negative behaviors. Additionally, they noted a 2006 study, which compared
the assessment of penalty fees that eredit card banks charged to
bankruptcy rates in the states in which their cards were marketed, and
found that late fee assessments were correlated with bankruptey rates,”
Some also noted that increased fee levels reflected increased operating
costs; for example, not receiving payments when due can cause the issuer
to incur increased costs, such as those incurred by having to call
cardholders to request payment. Representatives for four of the largest
issuers also told us that their fee levels were influenced by what others in
the marketplace were charging.

Concerns also have been expressed about whether consumers adequately
consider the potential effect of penalty interest rates and fees when they
use their cards. For example, one academic researcher, who has written
several papers about the credit card industry, told us that many consumers
do not consider the effect of the costs that can aecrue to them after they
begin using a credit card. According to this researcher, many consumers
focus primarily on the amount of the inte rate for purchases when
deciding {o obtain a new credit card and give less consideration to the level
of penalty charges and rates that could apply if they were to miss a
payment or violate some other term of their card agreement. An analyst
that studies the credit card industry for large investors said that consumers
can obtain low introductory rates but can lose them very easily before the
introductory period expires,

As noted previcusly, the average credit card interest rate assessed for
purchases has declined from almost 20 percent, that prevailed until the late
1980s, to around 12 percent, as of 2005. In addition, the six largest issuers—
whose accounts represent 61 percent of all U.S. accounts—reported to us
that the majority of their cardholders in 2005 had cards with interest rates
lower than the rate that generally applied to all cardholders prior to about
1980. According to these issuers, about 80 percent of active accounts were
s d interest rates below 20 percent as of December 31, 2005, with

HMassoud, N., Saunders A., and Scholnick B., “The Cost of Being Late: The Case of Credit

Card Penaity Fees,” January 2008. Pablished with financial assistance from the Social

Sciences Reses Council of Canada and the National Research Program on Financial

s and Public Policy at the Schdich School of Business, York Un
tady examined data from the Feder: 2

s and corapared them to bankrup

credit card rates and fer
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Minority of Cardholders Appear
to Be Affected by Penalty
Charges Assessed by the Largest
U5, Issuers

more than 40 percent having rates below 15 percent.™ , the
proportion of active accounts assessed rates below 10 percent declined
since 2003, when 71 percent received such rates. According to issuer
representatives, a greater number of active accounts were assessed higher
interest rates in 2004 and 2005 primarily because of changes in the prime
rate to which many cards' variable rates are indexed. Nevertheless,
cardheolders today have much greater access to cards with Jower interest
rates than existed when all cards charged a single fixed rate.

A large mumber of cardholders appear to avoid paying any significant
interest charges. Many cardholders do not revolve a balance from month to
month, but instead pay off the balance owed in full at the end of each
month. Such cardholders are often referred to as convenience users.
According to one estimate, about 42 percent of cardholders are
convenience users.”™ As a result, many of these cardholders availed
themselves of the benefits of their cards without incurring any direct
expenses. Similarly, the six largest issuers reported to us that almost half,
or 48 percent, of their active accounts did not pay a finance charge in at
least 10 months in 2005, similar to the 47 percent that did so in 2003 and
2004.

Penalty interest rates and fees appear to affect a minority of the largest six
issuers’ cardholders.™ No comprehensive sources existed to show the
extent to which U.8. cardholders were paying penalty interest rates, but,
according to data provided by the six largest issuers, a small proportion of
thelr active accounts were being assessed interest rates above 25 percent—
which we determined were likely to represent penalty rates. However, this
proportion had more than doubled over a two-year period by having
increased from b percent at the end of 2003 to 10 percent in 2004 and 11
percent in 2005,

of the top six issuers that
004, and 2005,

*Jor purposes of this report, active accounis refer to acconn
had had a debit or credit posted to them by Deceraber 31 in 200

PCardWeb.com, Inc.
TOur data likely wndercounted the cards and ca udholdms that were affected by thes
charges bec our data was comprised of active accounts for the six lar
Although th ors have some subprime accounts (accounts held by less-creditworthy
borrowers), we did not include issuers in our saraple that predominantly market o
subprime borrowers.
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Although still representing a minority of cardholders, cardholders paying at
least one type of penalty fee were a significant proportion of all
cardholders. According to the six largest issuers, 3b percent of their active
accounts had been assessed at least one late fee in 2005. These issuers
reported that their late fee assessments averaged $30.92 per active account.
Additionally, these issuers reported that they assessed overlimit fees on 13
percent of active accounts in 2005, with an average overdimit fee of $8.49
per active account.

Weaknesses in Credit
Card Disclosures
Appear to Hinder
Cardholder
Understanding of Fees
and Other Practices
That Can Affect Their
Costs

The disclosures that issuers representing the majority of credit card
accounts use to provide information about the costs and terms of using
credit cards had serious weaknesses that likely reduce their usefulness to
consumers. These disclosures are the primary means under federal law for
protecting consumers against inaccurate and unfair credit card practices.
The disclosures we analyzed had weaknesses, such as presenting
information written at a level too difficult for the average consumer to
understand, and design features, such as text placement and font sizes, that
did not conform to guidance for creating easily readable documents. When
atterapting to use these disclosures, cardholders were often unable to
identify key rates or terms and often failed to understand the information in
these documents. Several factors help explain these weaknesses, including
outdated regulations and guidance. With the intention of improving the
information that consumers receive, the Federal Reserve has initiated a
comprehensive review of the regulations that govern credit card
disclosures. Various suggestions have been made to improve disclosures,
including testing them with consumers. While Federal Reserve staft have
begun to involve consumers in their efforts, they are still attempting to
determine the best form and content of any revised disclosures. Without
clear, understandable information, consumers risk making poor choices
about using credit cards, which could unnecessarily result in higher costs
to use them.

Mandatory Disclosure of
Credit Card Terms and
Conditions Is the Primary
Means Regulators Use for
Ensuring Competitive
Credit Card Pricing

Having adequately informed consumers that spur competition among
issuers is the primary way that credit card pricing is regulated in the United
States. Under federal law, a national bank may charge interest on any loan
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at a rate permitted by the law of the state in which the bank is located. In
1978, the U.S, Supreme Court ruled that a national bank is “located” in the
state in which it is chartered, and, therefore, the amount of the interest
rates charged by a national bank are subject only to the laws of the state in
which it is chartered, even if its lending activities occur elsewhere.™ As a
result, the largest credit card issuing banks are chartered in states that
either lacked interest rate caps or had very high caps from which they
would offer credit cards to customers in other states. This ability to
“export” their chartered states’ interest rates effectively removed any caps
applicable to interest rates on the cards from these banks. In 1996, the US.
Supreme Court determined that fees charged on credit extended by
national banks are a form of interest, allowing issuers to also export the
level of fees allowable in their state of charter to their customers
nationwide, which effectively removed any caps on the level of fees that
these banks could charge.

In the absence of federal regulatory limitations on the rates and fees that
card issuers can assess, the primary means that U.S. banking regulators
have for influencing the level of such charges is by facilitating competition
among issuers, which, in turn, is bighly dependent on informed consumers.
The Truth in Lending Act of 1968 (TILA) mandates certain disclosures
aimed at informing consumers about the cost of credit. In approving TILA,
Congress intended that the required disclosures would foster price
competition among card issuers by enabling consumers to discern
differences among cards while shopping for credit. TILA also states that its
purpose is to assure that the consumer will be able to compare more
readily the various credit terms available to him or her and avoid the
uninformed use of credit. As authorized under TILA, the Federal Reserve
has promulgated Regulation Z to carry out the purposes of TILA. The
Federal Reserve, along with the other federal banking agencies, enforces
compliance with Regulation Z with respect to the depository institutions
under their respective supervision.

In general, TILA and the accompanying provisions of Regulation Z require
credit card issuers to inform potential and existing customers about
specific pricing ferms at specific times. For example, card issuers are

"1208.

“Marquetie National Bank v First of Omaha Service Corp. ef. af, 439 U.S. 298 {1978).

Bmiley v. Citibunk, 517 U.S. 735 (1806).
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required to make various disclosures when soliciting potential customers,
as well as on the actual applications for credit. On or with card applications
and solicitations, issuers generally are required to present pricing terms,
including the interest rates and various fees that apply o a card, as well as
information about how finance charges are calculated, among other things.
Issuers also are required to provide cardholders with specified disclosures
prior to the cardholder’s first transaction, periodically in billing statements,
upon changes to terms and conditions pertaining to the account, and upon
account renewal. For example, in periodic statements, which issuers
typically provide monthly to active cardholders, issuers are required to
provide detailed information about the transactions on the account during
the billing cycle, including purchases and payments, and are to disclose the
amount of finance charges that accrued on the cardholder’s outstanding
balance and detail the type and amount of fees assessed on the account,
among other things.

In addition to the required timing and content of disclosures, issuers also
must adhere to various formatting requirements. For example, since 1989,
certain pricing terms must be disclosed in direct mail, telephone, and other
applications and solicitations and presented in a tabular format on mailed
applications or solicitations.™ This table, generally referred to as the
Schumer box, must contain information about the interest rates and fees
that could be assessed to the cardholder, as well as information about how
finance charges are calculated, among other things.*® According to a
Federal Reserve representative, the Schumer box is designed to be easy for
consumers to read and use for comparing credit cards. According to a
consumer group representative, an effective regulatory disclosure is one
that stimulates competition among issuers; the introduction of the
Schumer box in the late 1980s preceded the increased price competition in
the credit card market in the early 1990s and the movement away from
uniform credit card products.

Not all fees that are charged by card issuers must be disclosed in the
Schumer box. Regulation Z does not require that issuers disclose fees
unrelated to the opening of an account. For example, according to the
Official Staff Interpretations of Regulation Z (staff interpretations),
nonperiodic fees, such as fees charged for reproducing billing statements

*See generally 12 C.ER.

e supra note 21
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or reissuing a lost or stolen card, are not required to be disclosed. Staff
interpretations, which are compiled and published in a supplement to
Regulation Z, are a means of guiding issuers on the requirements of
Regulation Z.% Staff interpretations also explain that various fees are not
required in initial disclosure statements, such as a fee to expedite the
delivery of a credit card or, under certain circumstances, a fee for arranging
a single payment by telephone. However, issuers we surveyed told us they
inform cardholders about these other fees at the time the cardholders
request the service, rather than in a disclosure document.

Although Cougress authorized solely the Federal Reserve to adopt
regniations to implement the purposes of TILA, other federal banking
regulators, under their anthority to ensure the safety and soundness of
depository institutions, have undertaken initiatives to improve the credit
card disclosures made by the institutions under their supervision. For
example, the regulator of national banks, OCC, issued an advisory letter in
2004 alerting banks of its concermns regarding certain credit card marketing
and account management practices that may expose a bank to compliance
and reputafion risks. One such practice involved the marketing of
promotional interest rates and conditions under which issuers reprice
accounts to higher interest rates.” In its advisory letter, OCC recommended
that issuers disclose any limits on the applicability of promotional interest
rates, such as the duration of the rates and the circumstances that could
shorten the promotional rate period or cause rates o increase.
Additionally, OCC advised issuers to disclose the circnmstances under
which they could increase a consumer’s interest rate or fees, such as for
failure to make timely payments to another creditor.

Credit Card Disclosures
Typically Provided to Many
Consumers Have Various
Weaknesses

The disclosures that credit card issuers typically provide to potential and
new cardholders had various weaknesses that reduced their usefulness to
consumers. These weaknesses affecting the disclosure materials included
the typical grade level required to comprehend them, their poor
organization and formatting of information, and their excessive detail and
length.

#Compliance with these official st issuers protection from liability
under Section 130(f) of TILA, whic } lability for any act done or
omitted in good faith compliance with any official staff interpretation. 12 C.ER. Part
Supp. L

UCredit Card Practices, QCC Advisory Letter AL 2004-10 (Sept. 14, 2004).
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Disclosures Written at Too High
a Level

The typicat credit card disclosure documents contained content that was
written at a level above that likely to be understandable by many
consumers, To assess the readability of typical credit card disclosures, we
contracted with a private usability consuitant to evaluate the two primary
disclosure documents for four popular, widely-held cards (one each from
four large credit card issuers). The two documents were (1) a direct mail
solicitation letter and application, which must include information about
the costs and fees associated with the card; and (2) the cardmember
agreement that contains the full range of terms and conditions applicable
to the card.® Through visual inspection, we determined that this set of
disclosures appeared representative of the disclosures for the 28 cards we
reviewed from the six largest issuers that accounted for the majority of
cardholders in the United States. To determine the level of education likely
needed for someone to understand these disclosures, the usability
consultant used computer software programs that applied three widely
used readability formulas to the entire text of the disclosures. These
formulas determined the readability of written material based on
quantitative measures, such as average number of syllables in words or
mambers of words in sentences. For more information about the usability
consuliant’s analyses, see appendix L

On the basis of the usability consultant’s analysis, the disclosure
documents provided to many cardholders likely were written at a level toe
high for the average individual to understand. The consultant found that
the disclosures on average were written at a reading level commensurate
with about a tenth- to twelfth-grade education. According to the
consultant's analysis, understanding the disclosures in the solicitation
letters would require an eleventh-grade level of reading comprehension,
while understanding the cardmember agreements would require about a
twelfth-grade education. A consumer advocacy group that tested the
reading level needed to understand credit card disclosures arrived at a
similar conclusion. {n a comment letter to the Federal Reserve, this
consumer group noted it had measured a typical passage from a change-in-
{erms notice on how issuers calculate finance charges using one of the
readability formulas and that this passage required a twelfth-grade reading
level.

e did not evaluate disclosures that issuers are reguited to provide at other times-—such
as in periodic billing statements or change in terms notices.
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Poor Organization and
Formatting

These disclosure documents were written such that understanding them
required a higher reading level than that attained by many U.S. cardholders.
For example, a nationwide assessment of the reading level of the U.S.
population cited by the usability consultant indicated that nearly half of the
adult population in the United States reads at or below the eighth-grade
level ® Similarly, to ensure that the information that public companies are
required to disclose to prospective investors is adequately understandable,
the Securities and Exchange Comumission (SEC) reconmumends that such
disclosure materials be written at a sixth- to eighth-grade level.®

In addition to the average reading level, certain portions of the typical
disclosure documents provided by the large issuers required even higher
reading levels to be understandable. For example, the information that
appeared in cardmember agreements about annual percentage rates, grace
periods, balance computation, and payment allocation methods required a
minimum of a fifteenth-grade education, which is the equivalent of 3 years
of college education, Similarly, text in the documents describing the
interest rates applicable to one issuer's card were written at a twenty-
seventh-grade level. However, not all text in the disclosures required such
high levels. For example, the consultant found that the information about
fees that generally appeared in solicitation letters required only a seventh-
and eighth-grade reading level to be understandable. Solicitation letters
likely required lower reading levels to be understandable because they
generally included more information in a tabular format than cardmember
agreements.

The disclosure documents the consultant evaluated did not use designs,
including effective organizational structures and formatting, that would
have made them more useful to consumers. To assess the adequacy of the
design of the typical large issuer credit card solicitation jetters and
cardmember agreements, the consultant evaluated the extent to which
these disclosures adhered to generally accepted industry standards for

#1092 National Adudt Literacy Survey. The 2003 National Assessment of Adult Literacy
{renamed from 1992) found that reading comprehension levels did not significantly change
between 1992 and 2003 and that there was little change in adults' ability to read and
understand sentences and paragraphs.

Securities and Bxchange Commission, Plein English Handbook: How to Create Clear

lostgre D (Washington, D.C.: 1898). The Securities and Exchang
Corumission regulates the issuance of securities to the public, including the information that
companies provide to their investors.
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effective organizational structures and designs intended to make
documents easy to read. In the absence of best practices and guidelines
specifically for credit card disclosures, the consultant used knowledge of
plain language, publications design guidelines, and industry best practices
and also compared the credit card disclosure documents 1o the guidelines
in the Securities and Exchange Conumission’s plain English handbook. The
usability consuitant used these standards to identify aspects of the design
of the typical card disclosure documents that could cause consumers using
them to encounter problems.

On the basis of this analysis, the usability consultant concluded that the
typical credit card disclosures lacked effective organization. For example,
the disclosure documents frequently placed pertinent information toward
the end of sentences. Figure 7 illustrates an example taken from the
cardmember agreement of one of the large issuers that shows that a
consumer would need to read through considerable amounts of text before
reaching the important information, in this case the amount of the annual
percentage rate (APR) for purchases. Best practices would dictate that
important information——the amount of the APR-~be presented first, with
the less important information——the explanation of how the APR is
determined—placed last.

fooca e e s e s e e s e
Figure 7: Example of Important Information Not Prominently Presented in Typical
Credit Card Disclosure Documents

+ Usability consultant’s comment ‘
| Placing pertinent information, in this i
*case the APR for purchases, near the
+end of sentences requires readers o ¢ {083011% o
p
{

3.3.%.a: Purchases, Tho Annual Per
Purchases, a variable rate, is the lndex plus.
Based an this lorenula, he APR as ot bay 4,

sesponding Daily Pariodic fato)

nlage Fate for

1 wade through considerable amounts
+ of text before reaching important
{ information.

Saurces: UsarWorks, Ing.; Information Internationat Associates,

In addition, the disclosure docwrrents often failed to group relevant
information together. Although one of the disclosure formats mandated by
law—the Schumer box——has been praised as having simplified the
presentation of complex information, our consultant observed that the
amount of information that issuers typically presented in the box
compromised the benefits of using a tabular format. Specifically, the typical
credit card solicitation letter, which includes a Schumer boy, may be
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causing difficulties for consumers because related information generally is

not grouped appropriately, as shown in figure 8.

Figure 8: Example of How Related information Was Not Being Grouped Together in Typical Credit Card Disciosure Documents

Annual Percentage Rate | 0.0% fixed introductory rate until October 1, 2006;' therealter, a vanabie
{APR) for Purchases’ APR, currently | 1. goo; . ate
Other APRs NonCheck Balance Transfers: 0.0% fixed introductory APR umxl
October 1, 2006; thereafter, together with all other Balance Transfers,

a variable APR, currently 13.49%,

Cash Advances and Convenience Checks: A variable APR, currently 22.49%.
Penalty APR: A variable APR, currently up to 30.49%.°

ary. They are determined
999 for Purchases and
Non-Check Balance Tranafers 15.99% for Cash Advanced and Convenience
Checks; and up to 23.99% for Penalty APRs. How tha rate fs determ

Ralance Calculation Average Daily Balance (including new purchases)
Method for Purchases

Variable Rate
Information’

Annual Fee None

Girace Period for At least 20 days

Purchases

Minimum Finance $1.50 {unless purchase Average Daily Balance is zero)
Charge for Purchases .

P The ferms of your Accoant, mciud'mg any APR (or fiouws an APR is Calculated) are subject to change. Any changes will be made
in agcorde iwith the Ty id ens.

H an introductory rate is appliculble o !hfs product and we do not receive at least the Minimum Paymen!‘ Due dumuz any billing cycle, you
s.nefd Yyour credi {imit or ymz Se YOur account, any xr:tmducrory rade onkﬂrrch

ann? Rate chan;;es will take effect on the first day of your Bilting Cycle that ends in the umzndar month following the Index Da
Al pariabie rate disclosures are based on the Prime Rate of 8.50% ia effect on August 10, 2005,

Sources: GAG anafysis of data fram UserWorks, inc.; lnfermation lnjernational Associates.,
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As shown in figure 8, information about the APR that would apply to
purchases made with the card appeared in three different locations. The
first row includes the current prevailing rate of the purchase APR; text that
describes how the level of the purchase APR could vary according to an
underlying rate, such as the prime rate, is included in the third row; and
text describing how the issuer determines the level of this underlying rate
is included in the footnotes. According to the consultant, grouping such
related information together likely would help readers to more easily
understand the material.

In addition, of the four issuers whose materials were analyzed, three
provided a single document with all relevant information in a single
cardmember agreement, but one issuer provided the information in
separate documents. For example, this issuer disclosed specific
mformation about the actual amount of rates and fees in one document and
presented information about how such rates were determined in another
document. According to the readability consultant, disclosures in muitiple
documents can be more difficult for the reader to use because they may
require more work to find information.

Formatiing weaknesses also likely reduced the usefulness of typical credit
card disclosure documents. The specific formatting issues were as follows:

* Font sizes. According to the usability consultant’s analysis, many of the
disclosure documents used font sizes that were difficult to read and
could hinder consur ahility to find information. For example, the
consultant found extensive use of small and eondensed typeface in
cardmember agreements and in footnotes in solicitation materials when
best practices would suggest using a larger, more legible font size.
Figure 8 contains an illustration of how the disclosures used condensed
text that makes the font appear smaller than it actually is. Multiple
consumers and consumer groups who provided conmuments to the
Federal Reserve noted that credit card disclosures were written in a
small print that reduces a consumer's ability to read or understand the
docurment. For example, a consumer who provided comments to the
Federal Reserve referred to the text in card disclosures as “mice type.
This exaraple also Hllustrates how notes fo the fext, which should be 1
important, were the same size and thus given the same visual emphasis
as the text inside the box. Consumers attempting to read such
disclosures may have difficulty determining which information is more
important.

»
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Figure 9: Example of How Use of Small Font Sizes Reduces Readability in Typical Credit Card Disclosure Documentis

<
‘
‘
¢

Usahility
consuftant's
comments:

Using condensed
taxt makes the font
appear simalle
than it acutally is.

Condensed 11 pt. text Reguiar 11 pt. text

Transattion fees far tash advances 3% of the amount of the advance, bt

Late Paymentiee: §14.00 on halances up1o, but rol nclding, $150; $26.00 0 had
and over. However, if you already have made one or more {ate payments in the pria
Duerdhe-Crndit-Limit fea: $20.00

International Transactions: 3% of the U.S. doflar amount of the ransaction, wheth

# Youunderstand it the ferms af your aceount, incluging the ABRs, are subject lo
change to higher APRs, fixed APRs may change {o vartable APRs, or variable A

Sources: UserWorks, inc.; information internationat Assogiales.

Note: Graphic shown is the actual size it appears in issuer disclosure documents, Graphic is
intentionally portioned off to focus attention to headings.

e Ineffective font placements. According to the usability consultant, some
issuers’ efforts to distinguish text using different font types sometimes
had the opposite effect. The consultant found that the disclosures from
all four issuers emphasized large amounts of text with all capital letters
and sometimes boldface. According to the consultant, formatting large
blocks of text in capitals makes it harder to read because the shapes of
the words disappear, forcing the reader to slow down and study each
letter (see figure 10). In a cormment letter to the Federal Reserve, an
industry group recommended that boldfaced or capitalized text should
be used discriminately, because in its experience use of such
font types cansed disclosures to iose all effectiveness. SEC’s guidelines
for producing clear disclosures contain similar suggestions.
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Figure 10: Example of How Use of Ineffective Font Types Reduces Readability in
Typical Credit Card Disclosure Documents

{ Usabitity T.14: AMENDMENT OF THIS AGREEMENT. WE MAY AMEND
! consuitant's THIS AGREEMENT BY CHMANGING, ADGING OF DELETING ANY
:Cummenls: TERW, CONDITION, SERVICE OR FEA\'UHE {“HEW TERM"} OF

YOUR ACCOUNT OR OF THIS ACREEMENT AT ANY TISME. WE
WILL PROVIDE YOU WITH NOTICE OF THE AMENDMENT TO
THE EXTENT REQUIRED BY LAW. UNLESS WE STATE
OTHERWISE, ANY NEW TERM WILL APPLY YO YOUR

¢ By emphasizing aff
< the text in a paragraph,
H i nothing is emphasizer.

ARBITRATION: PLEASE READ THIS PROVISION CAREFULLY 1T PHOVIDES THAT ANY
TISPUTE MAY BE BESOLVED BY BINDING ARBITRATION. ARBETRATION REPLAZES THE
| RIEHT 0 GU 70 COURY. YOU WILL NOT BE ABLE T0 BRING A CLASS ACTHN (R
SIVILAR PROCEEDING 1N COURY, NOS WILL YOU BE ABLE 30 BRING ANY CLABM N

o

ources: UserWorks, ing.; Information Intermational Associates.

Selecting text for emphasis. According to the usability consultant, most
of the disclosure documents unnecessarily emphasized specific terms.
Inappropriate emphasis of such material could distract readers from
more important messages. Figure 11 contains a passage from one
cardmember agreement that the readability consultant singled out for
its emphasis of the term “periodic finance charge,”